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lefion ; becaufe the forefaid affignation was, for an equivalent caufe, oncrous.
2dly, There is neither law nor obligation upon the defender, to affign his right to
this purfuer, but only to repone her ; for he might have torn, or burnt, his apprif-

ing, or difcharged the debtor for nothing ; which would not have hurt the purfuer;
for the redution would take off his difcharge, as falling in confequence.—The

purfuer anfwered to the firsz, That it was incompetent now, after litis-contefta-

tion, and that it was not relevant ; for though, in reductions of heritable rights,
.authors, liable in warrandice, muft be called, that holds not in perfonal rights ;

but the defender ought to have intimated the plea to his author. 24ly, The af-
fignee’s right being a procuratory, in rem fuam, the redultion doth only take away
that member of it; that it is not iz rem fuem ; but it remains ftill a procuratory ;

. 1o that, what was done by the affignee, as procurator, accrefces to the conflituent,

as it he had ufed inhibition, or interruption ; and generally, the Lords have ever
ordained parties to aflign their rights, where the affignation is not hurtful to them,
and profitable to the other party.

Tue Lorops repeiled the defences; and ordained the defender to difpone a pro-
portionable part of the lands; but the defender having offered to prove, that
there was no lefion, becaufe there was an equivalent fum paid for the aflignation :
Tue Lorps would not fufiain the fame, unlefs it were offered to be proven, that
the {fum was profitably employed for the minor’s ufe. ‘

Fol. Dic. v. 1. p. 2. Stair, v. 2. p. 107.
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1684. Februa‘ry 15. Lorp PITSLIGO against HiLstoNe and her Huspanp.

In a redu@ion, purfued at the infltance of Lord Pitfligo,- and Robert Miln,
his affignee, of a comprifing, deduced at the inftance of Ifabel Hilftone, and Mr
William Iog, her hufband, for his intereft, of the eftate of Ludquhairn ; upon this
reafon : That the comprifing was null, being led upon a bond granted by Lud-
quhairn, to Patrick Hodge, and the faid Habel Hilftone, then his fpoufe, in con-
Jjunct fee, and the heirs to be procreate betwixt them; in which bond, the faid
Ifabel Hilftone was only liferentrix, and fo could not comprlfe for the fee of the
fum: And 2dly, That albeit the, and her hufband, Mr William Hog, could have
comprifed for the fum ; yet fhe behoved to comprife in terms of the bond, viz.
In favours of the heirs of the marriage betwixt her and Patrick Hodge ; but
could not comprife for herfelf and her fecond hufhand :

It was anfwered: That the was conjunét fiar by the bond, and fo had power to
fuit execution, and bad jus exigendi ; and albeit the comprifing was not in terms of
the bond, yet the bond did regulate the comprifing, which did accrefce to the
heirs of the firft marriage, mentioned in the bond : Likeas the defender had right
from Mary Hodge, heir of the firft marriage; and alfo my Lord Harcarfe was
heir of the fecond marriage, between l{abel Hilftonc and Mr William Hog, who
compeared and concurred in this procefs.
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Taue Lorps found, that Ifabel, being conjuné fiar, had jus exigendi, and there-
fore might warrantably lead the comprifing; which, being led by her and her
fecond hufband,. did accrefce to the heir of the firft marriage, mentioned in the
bond : And therefore, fuftained the comprifing againft my Lord Pitfligo, albeit
but a fingular fucceflor, likewife in the lands, * o ,

o , Prefident Falconer, p. §6.

1691. Fuly 8. CrepiTors of LancToN.

Oup Langton, having given a public infeftment to his fon, for relief of cau-

tionry, not for the payment of creditors, without any enumeration of creditors ;
it was found, That the creditors have not the privilege and right of the infeft-
ment ; fo that young Langton might prefer fome ; or renounce the whole again

to his father ; or one creditor might prevent another by diligence; but young

Langton being infolvent, gould not grant voluntary rights, in prejudig:e of anterior
diligence. ) ' ' :
Fol. Dic. v. 1. p. 2. Harcarfe, p. 171,

e

1696. fanuary24. Earvy of CassiLLis against MONTGOMERY of Lainfhaw.‘

Puespo reported the competition betwixt the Earl of Caffillis, and James Mont-
gomery of Lainfhaw. The first point was, Having once produced his tack of the
teinds in the procefs, he might not take it up again when he found the Earl, who
had newly raifed and caft in a reduction of the faid tack, on this head, that it was
{et before a prior one had expired, was going .to hold the production fatisfied.—
Tue Lorps found a party might take up any writ, (not quarrelled as falfe,) be-
fore allegeances were proponed thereon, or litis-conteﬁétion made in the caufe.
The next point was ;-during Lainfhaw’s forfeiture, Strathallan, donator thereto, had
obtained a decreet of preférence, on Lainfhaw’s tack of thefe teinds of Kirk-
michell, before Caffillis’s right ; and Lainfhaw, now founding on that decreet, as
res judicata, to exclude Caffillis; fill he alleged Lainfhaw had no right to the
fame, the forfeiture being funditus, refcinded, and all following thereon taken a-
way . —dnfwered; That is only fo far as the reftored perfons were lefed ; but it

* The fame cafe is noticed by Lord Fountainhall, vol. 1. p. 262, under date 18th January
1684, thus:—In a cafe between Forbes Lord Pitﬂigo,' and. Robert and Alexander\Milns ; The
Lotds, in prefentia, find in an apprifing, led by Mary Hillftains, my Lord Harcarfe’s mother, on
a bond wherein fhe was only conjuné fiar of the fum, and her daughter, Mary Hog, was by the
bond, per expreffum, fiar, but led by the liferentrix, for the pricip ] fpm, as if the had heen fiar;
That the faid apprifing was effectual, and accrefced to the fiar, asif it had been alfo led and de-
duced ‘at her inftance, for her intereft and right of fee 3 though her name was not in the com-

prifing, but tha the mother’s fecurity became her’s, feeiz&g the was conjunét fiar, and had power

to uplift upon caution.——Nota, The Milns being paid o

for the behoof of Keith of Ludquhairn. -
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