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1684 Novembcr — B ‘TROTTFR of Mortonhall agam.rt EU‘PHIN SGO‘I’T

AN apparent ‘heir’s gwmg back a dlsposmon of lands that his predec@br had
got without paying the price, and taking a new 6ne, found to be gestio, and to
makc the apparent heir qmversally liable for his predecessor’s debt. L
' Fbl _ch Y2 #: 29 Harmrse, (PASS!VE TITLE) No 48. p. i‘r

‘ A

L,
B

* * Sll‘ P Home reports thlS case:

HARY TROTTEK of Mortonhall and Sll’ Laurence Scott bcmg bound cau-
tioners con_}urxctly for the deceast Mr Alexander Spottlswood Advocate, to Sir
Archlbald Primrose late reglster, for the sum of 10000 mcrks, and Mortonhall
havmg paxd the hail sum ; he pursues Euphin Scott, as’ representing Sir Lau-
rence hcr fa.ther upon the passwe titles, for payment of the half of the sum
and bygone annualrents ; ‘and. she havmg alleged upon a dxsposmon granted to
herby per father, of the lands of Eymouth, to purge. the passive title, and
Nfortonhall ha\ung reduced the dlsposmon ex capite inhibitionis ; and thcreaf—
ter havmg msxsted against the said- Eupin Scott, as bchav1ng herself as heir to-
- Ther father, by mtromrttmg with the rents of the lands, after the dlSpOSltIOﬂ was
- reduced —-alleged That. shc could not be liable as. behavmg as heir, because

- she. mtrpmuted by. virtue ‘of a wadset of the lands granted by the Laird of
Weddcrburn to Mr Patrick Homg: Minister- at - Hatton, for the sum of 5200

mcrks, which was disponed to Linthill, from whom the defender had acqmred ‘

right.. Answered, That the defender acquiring right to _that wadset, could not
liberate her from that passive title of behavmg as heir, because Sir Laurence

- her father did acquire right to that wadset in his own time, and after his de-

cease, the defender having colluded with Linthill, she- gave back. her father’s
right, and took a new right “of the wadset from Linthill, in her own person,
which was done of design to possess thqlands by virtue,of that nght ‘and’ de-
Jfrauff ‘her father's creditors. Replied for the defender, That albeit, the nght of
“wadset had been disponed to het father, ‘yet she- rmght Iawfully give it back,

gnd take anew right in her-own person, because the pnce was not paid, but onIy, :

her. father gave bond far the same; and:she having pald the price with her own

money, which her father should havc ngen for that nght shie might. justly give

back her father’s right, and take a new right to the wadset, .in_ber-own person,
Duplzed, That the pursaer’s title as behaving as heir, belng thq mtromzttmg
wufh the, rents of. the lands, and others belonging to the prcdecessor ; and see-
; mg thls rlght of wadset wasdlspencd tothe defender’s father whether the prxcc

was pax_d to him-{or the same, or not, 1t does not alter the case, but the intro-

mission with the rents of the lands that were dxsponed to her father, must infer the
passive title against hér, and she was in mala fide to give back her father’s
right, and take a new right in her own person; for if that were allowed, it were
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easy. for apparefit heirs to. defraud all the predecessor’s creditors, by giving back,

or ab.stractmg of the rights of the lands, and taking new rights from the au-

thors;. and seeing the la% has made the intromitting with the father’s charter-
chest, rights of lands, or other papers, and things of very little moment, that be-
longed to the predecessor, to infer a behaviour as heir;. much more ought the
giving back aright of lands granted to the predecessor, and taking new rights
in the apparent heirs own - name, infer a bghaviour; seeing in: that case there is

" not only an intromitting with the Tights of the predecessor’s estate,- but there is

dolus and fraud in-giving back these rights.in the apparent heirs own person,
of purpose to defraud the predecessor’s creditors; and seeing the least intromis-
sion in law without a lawful title, will infer a behaviour ; much more ought such
a-deed which is both intromission and fraud; and the defender her paying of
the price, that her father should have given for that right, with her -own mo-

ney, will not liberate her from the passive title, because the lands were her fa- -

ther’s, albeit the price was not paid.. And if any man should buy a barony of
land, and give bond for the price, 4f his apparent heir should intromit with the

rents.of the lands, he would be liable as behaving as heir, albeit he paid the Pl‘lcc
_ of the: lands, after his predecessor’s decease. THE Lorbps- repelled the defence'

proponed-for the defender, bearing, that her mtromxssmn was by virtue of a

right acquired by her from Linthill; in respect of the reply proponed: for ‘the-

pursuer, bearing, there being a right formerly granted by Linthill in favour of

rhe defender’s father, the defender gave back that right of ‘wadset to- Linthill, .
and took a new.right from hrm in her own name, which they admlttcd to. the-

-

pursu.er s pxobatxon.
. Sir P, Hm‘e, Mb‘..@;,z. g.mﬁzg,,
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1687’ _‘}'anuary 26.
Joun JOLLY Merchant in Edmburgh agazmt The VrsCOUNT of KENMURE

Tue debate, Jolin Jolly merchant im- Edmburgh, against the szeount of

- Kenmure, on the Passwe titles, was advised ;" and- the- Lorps found it-a- passivé

title, that he'had given back a tack of- ‘teinds-which .was for years to run, and
had taken a new-one in his own name. See the like found: before in Stair’s In-
stitutes,. B. 3. T. 4. But they found the Viseount's allegeance relevant to
purge this passive title, that he bruiked by anexpired comprising, providing
always that the comprising expressly mentioned- and contained tacks of teinds; ;
which was thought too favourable for apparent heirs.
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