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372 ADVOCATION.

of, he produced a decreet at the inftance of Luke and M‘Kean againdt Guthry,

“upon that {fame narrative, before the Commiffary of Lanark, decerning him to

pay the wine, and relieve them ; yet the Commiffary of Gla{zow would not fuf-
tain the decreet, unlefs Allan proved that the procefs before the Commiflary of
Lanark was purfued by Luke or M‘Kean, or by their warrant ; whereupon Alan
raifed advocation, at his own inflance, before the Commiflary of Glafgow, upon
Iniquity, with a reduction of the Commiffary’s interlocutor.

Tue Lorps found, That a decreet of the Commiffary of Lanark was proba-
tive ; and that the Commiffary of Glafgow fhould have {uftained the fame, unlefs
collufion had been pofitively offered to have been proven by the oath of” LuZe or
M‘Keaq, or per membra curiz, that the whole affair was carried on by Alan, and
not by them. : ' -
Stair v. 2. p. 725,

1686, March 24. Meaxn against M‘NEIL.

RosxrT MEaN, polimafter, gave in a bill againft one M*Nell, bearing, that he
was purfuiﬁg him, before the bailies of Edinburgh, for his houfe-mail ; and, after
he was decerned, he craved to be reponed; and the bailies having fuperfeded
extract for a time, that he might give in his defences, he, inftead thereof, fteals
out an advocation, and produces it ; which alfo contains an advocation of any re-
moving Robert thould purfue againft him, though he was not yet warned.—Txz.
Lorps found it irregular in both its parts, and therefore annulled the advocation:
as to the removing, and remitted the other action back to the bailies.

Fol. Dic. v. 1. p. 27, - Founs. v. 1. p. g09.

IsasEL STIRLING against Hamirton of Grange.

IsaseL StirLiNG purfued Hamilton of Grange, before the Commiffaries of Fdin.
burgh for adherence, and offered to prove fhe was lawfully married to him, and
had born him children ; and yet he had gone and married another wife. The
Commiffaries admitted her marriage to probation ; and the adducigg her father,
brothers, and fifters, as witnefles, it was objected, That, by their propinquity of
blood, they were inhabile to depone in her favour. Anfwered, The marriage
being private, there was penuria t¢ftium, and no cthers were prefent.— Replied,
Clandefiine marriages are not to be encouraged ; and if people will go on in that

.manner, they ought at leaft to adhibit indifferent uncencerned witnefles.—The

Commiffaries repelled the obje&tion, and admitted them cwm nota.—On this
Gran ze gave in a bill of advocation to the Lords, complaining of their inquity in
receiving fuch partial witneffes. Some of the Lords thought the Commiflaries
being fole judges, in the firlt inftance, of divorces and adherences, they fhould



