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p}age,of Gourton, ahd so caukd extend:to no other unless they proved an union,
dlspensatwn, ofi qreetloa, mtb a barenv amd wh}ch was found 1elevant

1687 Noz'cmber 23 ——THE Lord Ballendens reductnon agamst Dundass of

Armsten Stobs, and: John, Preston $ other credxtors, mentmned 16th February'

1686, was reported by Edmonston and the LorDs. thought the reason relevadt
-on ths act-of Parlidment 1621, that Arniston could not assume personal credi-
tors- ‘before Ballenden mor prefer any debts paid. by hlmsclf since the dlSPOSI-
tion,  but only those to whu:h he had rlght at.that time; and therefore preferred
Ballcnclen ‘who. had inhibjted, ltb,c test, though his inhibition was found null
quoad one- of his- débts There was cited for Ballenden, th1s decision from Stalr,

Newman, . No 2.. p, 88a.;, MW& No 234..p:;1196. The words of

- the mterlocumr were ; The Lords found . that Arniston by his back-bond could
not piefer one credutor of Preston s to another but. .conform to their diligence ;

but that ast mlght have recéxved payment. of all hlS own sums, so he mlght,

pr‘efer hlmself as to all debts due to himself at the time of the disposition of the

lands of Preston ‘or at the time of thc dlsposxtlon of thc lands of -Auchindinnie, .,

which were both anterior to his back box’id and. thet‘efmc sustain the reason of
reduction at my Lord. Ballenden’s instance against Stobs, and the other credltors
therein called, founded upon Ballenden’s prior diligence; and in respect there--

of prcfcr him to them, notmth&tandmg of the preference given to them by ‘the -

foresaud back-bond 3- and ordain the Lord Rallenden to be. ranked accordmgly
: S - Fauntamhall . I. p‘ 322. 376 403. & 481
- - - - *:,‘“ ” y N < ) ° )
3 1687 7zmc 14. BAILXE Mf‘LR]ORIBANKS CREm‘mRs Cd”mpethg
- I the case of Alexandex* Chaplain writer, and Ba}he‘ -Charles Charters, amd
. .other credltors of Bailie Marjonbanks it was debatcd that aclause in a dispo-

sition: of a tenemdnt of land, bearmg in the proc'ufatory of esignation, that
it was with the burden of his other children’s provisions, was-only personal; and

not real; ‘to which opinion the President inclined: Yet-msny of theLerds -
- thought what ‘was in any of these three clauses, viz. the dxsposmve clause, the

procuratory- of resignation, or ‘in .the precept of sasine, Bécame a pait of the

real right:” And accordmgly the Lorps found it to be real;. from the coujecture.
of .a posterior clause making it W1th the burden of any faxther augmentatlon\

or provnsmn to his bairns.’
Fol. Dic. v. 2. p. 65. Fountamball . 1 p. 456

¥ Sir P. Home feports:this ca sg.

168%. Fuly.—JonN MARJORIBANKS having disponed h’isb estate to Joseph Mar-

j'_orib\anks his eldest son, with this provision, that his son should make payment:.
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.to the children of the particular sums contained in'their bond of provision, made

to them of the.date of the disposition, and reservirig power to him, at any time

-during his lifetime, to burden his son and the lands disponed, Wlth the pay-

ment of any further sums he should destinate for the provisions of his children,
by bond, testament, or otherwise, or to change, alter, or innovate the disposi-
tion as hethonght fit; and in a competition amongst the creditors for the rents of
the lands, it being alleged for Bailie Charters, who had acquired right from the
children to their bonds of provisions, that he ought to be preferred to other
creditors, who had adjudged the lands after John Marjoribanks’ decease, in res-
pect that the disposition being burdened with the childrens’ provision, they did
really affect the 1ands, and so bemg a condmonal real quality that affected the
fee, it was eﬁectu'il agaitist singular snecesiors and personal creditors that had

.done no dxhgence against the father theé time of the grantmg the disposition ; and

in the case of the -Creditors of Mowswell, No 11.° p. 4102, where a father
havmg disponed ‘his estate to his eldest son, reserving power to himself to bur-
den the lands with a sum to his other children, and having given them infeft-

ment for cecurl'(y of ‘their provisions, the ‘Lorps. found the childrens’ right pre-
ferable to posterior- public infeftments ; much more in this case where the pro-
vision is not only the conditional quahty of the right; but expressly inserted in

. the provision of resignation and sasine following thereupon. Answered, that
all clauses contained in dispositions and infeftments following.thereupon, are

not real burdens affecting singular successors, such as clauses of warrandice and
of that nature; as also; if the infeftment bear a provision, that the person infeft

* should pay a sum, or perform cextain deeds toa third party, this will import

cnly a personal obligation upon the gramcr of the right and his heirs, and wil|

ot be sustained against, singular succes:ors ; but much jmore in this case, seeing -

the partlcular sums is not exprest ; and the case of the Creditors of Mouswell does
not meet this case, because their right was expressly burdened'with the childrens’
provisions; whereas in this case the disposition did bear omly, that the son should
make payment to the children of their provisions, which did import only a per-

. sonal obligation upon the son to pay the children, but was not a real burden

affecting the Jands. Replied, that whatever mby be pretended in the case of

' personal provisions, such as clauses of warrandice’ and othérs of that nature,

even in real rights, that these should not- affect smgular successors; but it is
otherways when lands are disponed with an express quality and condition, for
payment of a debt, or performing of a deed to a third party, in which case
such causes do really affect the lands, and are effectual against singular succes-
sotrs, -and are, equnalent as if the lands had been explessly disponed with the.
butden of the same, and was decided Cummw against Johnston, No
57. p. 10234. Tur Lorps preferred Bailie Charters, and found, that the
clause - in the dlsposmon for payment of the childrens provisions were real,
and did effeg:t the lands in prejudice of a singular successor.

Sir P. Home, MS. v. 2. No 936.
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,1687 Februm_y -—-Bau.u: MARJORIBANKS having dxsponed hxs estate to his
cldest son, w&th a provmon in the procuratory of resxgnauon, that he, the son,

should. pay-the:younger childrens’ bonds of provision ;. the children having done |

nordxhgencg -against the eldest son, nor the father’s estate, within three years

“after hig decease, the son’s, creditors adjudged. It was alleged for the children

ina cemﬁehtmn, That the clause in the. procuratory madc the provisions a real
- burden and security upon the lands.

Answered, The clause being personal, obhgmg thc son to pay, and not bur-<

; dening the. dlsposmon or lauds dlsponcd,d cannot be con31dercd as rcal to prefer
the younger. children -to, the son’s creditors, or the fathers other. creditors ; H
an;;l it is ordmarly torcast: in- pcrsonal obligements i in’ a,prgcaratory of rcsxgnauon.

Tre Lorps found the clause not real, or burdemng the . dlsposxtwn, and pre-
feyred the son’s:creditors. = -

It was thereafter:alleged. for Ihe chxldrcn That by a posterxor clause it. was
provided, that the disponer. might further burden the lands with “anothet sum,
which imported, that the former provision was looked upon as a burden, upon
which the interlocutor was stopped. ~ And ‘in June the contrary was found.
viz. that the clause madc the childrens’ prov1smn a real burden.

g ‘ ' Harcarse, (ALIENATION.) No 147. p. 31. -

,

1714. June 30.
- The CrEepITORS Of .RoBERT Ross of Auchlossin, Compctmg

THE deceaScd Robert Ross of Auchlossin, having in the year 1702, dis-
poned his estate to his eldest son Captain Francis Ross, with the burden of all.

just and lawful debts, whereupon the son was infeft ; and in the year 1707, se-

veral Creditors of both father and son, having adjudged his estate; in a rank-
ing and sale thereof, pursued by Robert Gordon, merchant in Bourdeaux, the
Creditors of the father were preferred to the son’s Creditors, in respect the dis-
position, ‘charter and infeftment by the father, in favour of his son, is express-
ly burdened with the father’s debts. But in a competition among the father’s
own Creditors, the Lorps found the Credlters who- had adjudged preferable to
' ho had-not: -
thiﬁb‘gt it was alleged: for the Creditors who had not ad;udged ‘That those who
had used diligence, could not affect the said estate by ‘their adjudication, but,
as it stood in the son’s. -person, .which was, with the burden of all the father’s
debts, which being real, must.still affect the fee and right, as it stood in the
person of ‘the son, though it: wcnt through never so many hands. And quorsum
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Ne 61,

No 62,
The Lords
preferred
debts, with
which a dis-
position and
infeftment of
an estate were
burdened, to
all debts upon
that estate,
contracted by
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selves, ac
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- tive diligence,



