Sker. 8. '  PASSIVE TITLE. : o3

affect the debtor’s estate by a comprising or adjudication upon the apparerit

“heir’s renunciation ; which reason could not be pretended by this pursuer, to
whom he was wxlhng to grant a renunciation, so that he .ought to condescend
upon a passive title if he would have him personally liable.
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1698. December 13. - JonN MOoFFAT asainst BRowNs and Arrcrgson.

'MorraT pursuing mails and duties of a tenement and croft of land in .Kelso,
as being infeft on a feu-charter flowing from the Eart of Roxburgh ; they de-
“fend with a wadset from his father. He- rEpeats a reduction, that it was g non.
babente potestatem, his father’ being never heritor, but’only a kindly rentaller
during his life. “They oppone a pursuit at their instance against bhim, as repre-
senting his father on the passive titles, and so was bound.to warrant his father’s
deed ;. and the passive title insisted on was, that he had got the feu-charter
from the Earl, his superior, in contemplationr that his father and predecessors
had, past all memory, been kirdly rentallers in that land; and so he having
got this benefit by his father, he ought to represent ‘him.. frswered, His fa-
ther’s right was only a precanous rental, and at best expxred with his life ; and
so the continuation of his son’s posscssmn or the narrative of his charter, im-
ports no passive title, especially seeing it bears payment of sums of money, be-
sides the kindliness. Tue Lorps were clear this-could never infer a passive
title. But some of them thought, if a rentaller s son get a feu for paying 500.
merks, which the superior would not have granted to a strangcr under L. 1oco,
in that case, though he could fot be liable personally, yet the land might be

affected in quantum erat lucratus.. The President was of a contrary opinion; -
but this was not decided. There was another ground insinuated, viz. that the

: nto a contract with his rentallers to grant them feus at such.a
ii? }:fdetllllietri\(/ilc:ﬁ'at’s father was one of them. This the Loxrps thought re-
. levant ; for then his father was a feuer upon the matter, and he éucceeds to
h1m therein ; but the Lorps appointed them to be farther heard upon this.
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1913, une 23.
7 D]mv?;s ForreT against The REPRESENTATIVES of ]AMES CARSTA!RS.

rIN a process of ahment at the mstance of Forret against the Chxldren cle
Bailie Carstairs, as representmg Mr Thomas leay, schoolmaster at Drumeci
drie, whom the pursuer, who kept a ptibhc boarding- house, had ent;{rtam;
several years ; these three points coming™ to be dlscussed viz. 1mo, ! ow a,r
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