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1662. December 11. Georce LoaeIE agaimt PerER LocalE,

Grorck LoGGIE having borrowed 8co merks from Peter Loggie, his brother,
gave a wadfet therefor. The faid George being an old man, without hope of
children, the reverfion was only granted to George, and the heirs of his own body,
and his liferent of the wadfet lands was referved, without mentioning of any
back-tack duty, or annualrent. George having ufed an order and configned the
800 merks, obtained declarator.—Peter {ufpends, and alleges no redemption ought
to have been, till the annualrent were configned with the principal.—The
charger anfwered, That the contra&t of wadfet bore no annualrent.—The {uf-
pender replied, That albeit it did not, yet he having lent his money in thefe
terms, in hopes of fucceflion, and his brother having now married a young wife,
he ought not to take advantage of him, feeing the annualrent is due, in equity,
for the profit of the money.

TrE Lorps, in refpe of the tenor of the contract of wadfet, found the letters
orderly proéeeded without any annualrent, and "that in this cafe it could not be
due, Wxthout it had been fo pa&tioned and agreed. *~ .

Fol. Dic. v. 1. p. 38. Stair, v. 1. p. 149.

B e

1699. Fuly12.  Mr ALexaNDER CARNEGY ggainst KINFAUNS,

In the contra&t of marriage between Mr Alexander Carnegy, feccnd fon to
the Earl of Nothefk, and Anna Blair, heirefs of Kinfauns, his father engages
for L. 40,000 of patrimony with his fon. Kinfauns difpones his eftate to his
daughter, and the heir-male of the mamage with this quality, that if Alexan-
der furvive and enter into a fecond marriage, it fhall be lawful for him to burden
the eftate of Kinfauns with 20,000 merks in favours of a fecond wife, and the
heirs of that marriage ; which cafe exifted, and the faid 20,000 merks being af-
fected by his rei& and her fon, it was firft debated, that the faculty was extind,
never being {pecifically exerced ;—this the Lorps repelled 23d June 1698 *,
and found the entering into a fecond marriage a fufficient exercife and equipol-
lent. Then Crawfurd of Monorgan, Alexander Peter, the Earl of Northefk, and
other creditors of the father’s, craved preference to the fon, becaufe this being in
bonis of their debtor, was both affeCtable, and actually affected by them, and he
could have difcharged it in whole or in part; and fo being fiar, his fon can have
it in no other way but as heir to him, and muft, eo nomine, be {ubjed to their
debts, and they preferred quoad this intereft.— Replied, This faculty was never
purchafed nor acquired by their debter’s means, but was given in contemplation
of the L.40,000 the Earl of Northefk, his father, contracted with him, and
though he might accept or repudiate, (which is the nature of every faculty,) yet

Vou. IL 3 Q.
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he could not aflign it to any ftranger, nor apply it to any other ufe but the {pe-
c1ﬁc deftination of his fecond Lady and children, who did not rcPrefent him in

t ; but on his exercifing the faculty, it became a debt, and the children of the
fecond marriage creditors for it. ‘TueE Lorps found it perfonal, and therefore
preferred the children to the creditors ; though in moft cafes creditors are more
favourable, and that it might open a door to fraud ; but the Lorps could not
evite the jus quafitum that feemed here to ayife to the fon of the fecond mars:
riage.

Then Kinfauns alleged, That, however the Lords had found him liable for the
principal fum, yet it could bear no annualrent, which is enly due ex Zge vel
paclo, neither of which took place here; fo that it could never bear annualrent
till it were uplifted, or he denounced for payment.—Anfwered, The nature of
the faculty and provifion imports annualrent; for 20,000 merks being provided
for a wife of a fecond marriage and her children, that muft neceffarily be undex.
ftood to be to her in liferent, and to her fon in fee ; and a provifion even to a
baftard daughter was found to bear annualrent, though not mentioned, 2 sth
June 1664, Margaret Inglis contra Inglis, (infra, b. t.) The Lorbs found this
fum bore annualrent from the firft term after the diflolution of the marriage by
Kinfaun’s death, for the relié’s ufe, even as fhe entered to her other liferent.

‘ Fol. Dic. v. 1. p. 37, Fount. v. 2. p. 50.

19733. June 16. MiLLER against SiNcLaIR and Murray.

OxE, in his contra® of marriage, bound himfelf to provide a certain fum to
himfelf and {poufe, in conjun& fee and liferent, and to the heirs of the mar-
riage ; but, in cafe of his predeceafing without heirs of the marriage, his fpoufe
was to have power to difpofe of the fum : This event happened, and the quef-
tion occurred, whether the fum bore annualrent, which would entitle her fe-
cond hufband to the jus mariti only? No annualrent was flipulated in the con-
trat ; but it was argued, That the provifion of liferent was virtually a ftipulation
for annualrem -Tue Lorps found the fum hentable and that it fell not un-
der the jus mariti of the fecond hufband.

Fol. Dic. v, 1.p.37.

—

1630.  Fuly 21.

UmMQuHILE Robert Vallange, burgefs of Glafgow, in his teftament, nominated
his {poufe tutrix to his bairns, and other two friends with her ; who alfo nominate
her executrix teftamentar ; Dby virtue whereof, the intromits with his goods and

Turor of Vallange against DR FORRESTER.



