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56 ADJUDICATION axo APPRISING.

1704. Fune 21. - James SINCLAIR against SmecLair of Barack.

IN a competitjon betwixt James Sinclair and Sinclaig of Barack both foundmgw
upon adjudications led for implement of difpofitions, it was alleged for Barack,.
the laft adjudger : That he ought te be preferred ; becaufe he had- firft charged
the fuperior to enter him, which is equivalent to an infeftment. »

It was anfwered :—Both ad_]udxcatmns bemg led for 1mplement of dlprﬁtLOIlS,
the fuperior was not bound to enter either ; becaufe, by the feudal law, a- fupe-
rior was not bound to receive any other.vaflzl, but by his own free confent ; ; and, :
albeit their be feveral ftatutes obliging fuperiors to enter upprlfers ‘which is alfo, by
ather laws, extended to adjudgers; upon payment ‘of a year’s rent ; yet all thefe
fratutes relate fo apprifings, or adjudications, for hquld fums of money ; in which
cafes, the fuperior hath his option, either to enter the. vaffal apprl fing or ad}udg- A
ing, or to undergo and pay the debt for which the. dlhgence is led : whereas, in

an adjudication for implement, the fuperior would want the benefit of redeem-
ing by payment of the debt, which law provides to him; and this very cafe is

ftated by Sir John Nifbet, as'a doubt, P I.-; and the reafon he gives is, that the
{uperior has retractum Seudalem, by paying the creditor ; which takes no place in
the cafe of difpofitions; ‘and there is no reafon to obhge the fuperiors to receive
adjudgers in mmplement, more than refignations upon voluntary difpofitions.

It was anfwered :—That ancxently conveyances of lands were little known,
except by fucceffion, marriage, or forfeiture ; and moft feus being originally
gratuitous, the intereft of the fuperior was great ; but afterwards, conveyance of
lands came to be more frequent both by voluntary purchafes and dﬂlgences and.
the intereft of fuperiors limited ; efpemally in favours of credltors And the firft
veftige of comprifing, mentioned in the law, is 37th a&, sth Parl. James 1L’
which authorifes compnﬁng of land, and obliges the fuperior to enter, comprifers,
upon payment of a year’s rent; or pay the debt. Adjudications were not then,.
nor for fome time thereaftér, known ; but, in procefs of time, adjudications were
introduced, of two forts ; one upon the_ reunciation of apparent heirs contra ba-
reditatem jacentem, and the other for implement of fads; which was a diligence
Introduced, not by ftatute, but by cuftom, to make obligatiens effeCtual. And
fuch adjudications did always proceed by procefs before the Lords of Seffion, not
as comprifings ; and, by the conftant uniform ftyle, the fuperior is decerned to
enter adjudgers ; and horning pafles thereon of courfe. And the common ftyle
of difpofitions bears an obligement, to infeft and feafe the receiver of the difpofi-
tion ; which obligements were frequently the only foundation of real rights, when
procuratories of refignation, and precepts of fafine " did expire by the death of
the buyer or feller. And by the 18th ad, Parl. 1669, & year’s rent was ap-
pointéd to be paid by adJudgers to fuperiors, in the fame way as comprlfers
which aét could -only relate to- ad;ndlcatlons contra hereditatem jacentem, and in
,uznplement _becaufe, then, comprlf‘ ngs were in force for liquid debts; and if it
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were not fo, adjudications in implemenr would be elufory and ineffe@ual, unlefs |

the fuperior did freely and voluntary make them good; which would be a ma-
nifet defe& in the law; and as neceflity did introduce them, the fame n-ceflity
muft give them their full effe®.  And us to the fuperior’s privilege of rdeeming,
that might be valuable, when firft introduced ; but {uperiors have not of late
laid any claim'to it : not can it be of ufe; becaufe, when diligences pafs now,
they generally exceed the value; and vaflals defigning to alienate, grant bonds,
even gratuitous, to what value they pleafe ‘which a fuperror ‘cangot impugn.
¢ The LORDS preferred the fecond adjudger, who firft charged the fuperior.
: : Dairymple, No.49. p. 62.

' ADJUDICATION v SEGURITY.

»

1684. Fanuary 2. .. Bruce ggainst HEPBURN.

Txe the adion of mails’ and duties, purfued by Maty Bruce againft Sir Patrick
Hepburm, wherein fhe craved, That fhe having adludged upon contract of mar-
riage with John M:Pherfon, the fum of 8oco mérks, due by Sir james Keith to
Doagal MPherfon, father to the faid John, in liferent, and to the faid John in
fee ; whereupon there was a ¢comprifing led, both at the inftance of the liferenter,
and fiar of Sir James Keith's eftate ; the ground of her adjudication, was an ob-
ligement, in the faid cotitra@ of marriage, by her huﬂ)and 5 Whereby he was oblig-
ed to employ, for her liferent ufe, the fum of 1 5000 mierks, upon land or annual-
rent, and ato to make payment “thereof termly ; in svhich adjudlca'aon 1he ad-
“judges trot only for bygones; that were then due, but in'time coming, the terms
being cotné and paft, and for fullfiling other obhgements contained in the fhid
contra®, - It was alleged for Sir Patrick Hepburn, That he having the firft ad-
]udxcntr@h for Tiquid fums of money, fhe being within year and day, could only
‘come in pari pafiz with him, as to the bygones that were due, at the time of the
-adjurhcatmn but not as to what fhould be due thereafter, feecing that was not
iquidate ; and an adjudication was a judicial fale, and behoved to be for liquid
fums.
~ Itwas replzed fog‘ Mary Bmce, That the contrad d1d not omy contain an obli-

:ga,tmn te pay, but alfo an obhgatron to employ immediately after the marriage
~and fo the might adjudge this fum that belonged to her debtor, for a fecurity
to her, yvot only as to bygones, ‘but in time comm,g during ber life ; and that the
.obhgmimt was an obligement ad faciendun, viz. To employ: And the huf-
‘band mot having voluntarily fulfilled his obligement, this was the only remedy
“'the wife had for her fecurity ; and that it was demied that all ad;udxqanons were
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