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Be allowed to proceed, though they erred ; becaufe there was a remedy by fuf-
penfion and reducion if they did wrong. Others contended, That the Lords
were the great confiftory of the nation, above them, and might advecate or remit
as they pleafed, either fimply, or with diredions and ‘infiructions to the Com-
miffaries how 1o proceed, as has been feveral times done ; and though the Lords
- cannot confirm te(taments, yet in the cate of Calder of Muirton, and Morro of
Foulis*, they gave directions to the Commiflaries how to proceed in a competition

of executors feeking to be preferred to the office ; and, therefore, feeing Grange.

had been feveral years married, and had children, and was long in the pofleflion,
unditturbed and unqueftioned by this Stirling’s claim ; and that it was diffonant
to the common principles of law, to prove her marriage by her own neareft rela-

tions only ; therefore they advocated the caufe from the Commiffaries only guoad:

that point of the hability of the witneffes, but prejudice to go on.as to the other

parts of the procefs; that being the fingle paint complained on; which is fome-.
what extraordinary, to advocate as to one part and not #n fotum ; but the reafon:
of this was, that they are judges in fuch cafes privative, in the firft mﬁancc, ex--

cept in o far as they commit iniquity. (Sez WrrNEss.)
Fol, Dic. v. 1. p. 27, Fount. v..2. p. 236..

r706. Fune 26.

Joun and AxprEw Muriikens, and their Maf’cers Supplicants, against Jorx.
- Suarr of Hoddam, and WiLLiam Corrand of Coliftoun,.and Jonx M‘NavcHT,.

Bailie of the Regality of Terregles..

~ Jonn and ANprEw MULLIKENS gave in- a petition, complaining againft Sharp
of Hoddam, and Copland of Coliftoun, for proceeding to crave a decreet, and
¢ John M‘Naught, bailie of the regality of. Terregles, for decerning in a removing
againft the complainers, 12th January 1706, notwithftanding of an advocation
at their inftance, with a fubfcribed fignature upon the margin, bearing. that the
fame was, upon the 1gth of May 1705, produced-and admitted by the clerk.
Anfwéred : No regard- to the marginal fignature, which bears not that the

advocation was judicially produced ; and though it did, could.only prejudge the.

clerk, as being but his own aflertion; and net the Judge, or any other body who
knew nothing of it. Nor was there any depending procefs the time the advoca-
tion is alleged to have been produced and admitted.

Replied : The marginal fignature fubfcribed by the clerk, is probatio probata,
that the advocation was judicially produced in a depending procefs: Seeing fuch

fignatures ufed not to be fubfcribed by the-Judge, but only by the clerk. And.
if he has malverfed, the judge may purfue him as accords; but being a perfon.

- of public truft, his judicial fignature muft make faith, and be probative. Be--
fides, it were dangerous to oblige the complainer, in fuch a cafe, to inftruét, either-

o -

* Fount. v. 1. p. 781. Ser JurisprcTion. .
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that there was a depending procefs, or that it was a court-day when the advoca-
tion was produced ; for the purfuers might deftroy and abftra their proceffes ;
and it would be hard to recover the diets of court from a clerk, where the Judge
of the court is concerned, that the thing fhould not be proved.

Tue Lorps found Hoddam and Coliftoun guilty of contempt of their Lord-
thips authorlty ;3 and decerned them to pay 10e merks of fine.

Fol. Dic. v. 1. p. 2. Forbes, p. 112.

174Y.  Fune 23.
ProcuraTor FiscaL of the Justices of Peace of Haddington, against ForrEesT
and Otbhers.

Founo that the purfuer might advocate his own caufe on the head of incom-
petency.

The like had lately been found before ; Hamllton of Ladyland againft Boyd.
and others, fkippers in Irvine.

Fol. Dic. v. 3. p. 20. Kilkerran, (ApvocaTION.) p. 21.

1750. July 26.

A bill of advocation, from the Sheriff of Stirling, of a caufe under L. 12 Ster-
ling, being, by the Ordinary, remitted with an inftruction, one of the parties
thinking himfelf aggrieved, in point of law, reclaimed by petition ; which the
Lorps appointed to be anfwered, for no other reafon but that the bill of advoca-
tion might be fimply refufed ; being of opinion there could be no inftrucion given
in a caufe below L. 12 Sterling.

And, accordingly, the Lorbps, on advifing petition and anfwers, * remitted to
4 the Sheriff to do as he theuld fee caufe.

Fol. Dic. v. 3. p. 20. Kilkerran, (]URISDICTION of the Lorps of
- SEssioN) p. 320.

BucnaNaxN against Ure.

1761. February 11. Marquis of Loraian against OLivir & Fair,

A adlion being brought before the Sheriff, on the ac 1707, againft fome per-
fons, for hunting without a qualification, concluding for the penalty of L. 20
Scots, and forfeiture of the dog and gun; the Sheriff' fined each in L. 5 Scots.

The Lorp OrpiNary refufed advocation, in refpeét the value of the caufe did
not exceed L. 12 Sterling —THE Lorbps, on a reclaiming petition, remitted to
pafs the bill, as the value of the dog and gun was uncertain, and might exceed
L. 12 Sterling.

Fol. Dic. v. 3. p. 20.



