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port the {defefider’s intremiffioh ; and the réafon 1s, becanfe’ bankmpts mrention-
€d in -that 5t of Parliament, are 'difabled from doing any deed for cotiveying
their means heritable or thovedble, that -the fame miay lic:opén to be affecled by

the .diligence of creditors; -and-that act doth give a more full and ample fecurity
to the creditods than the ¥t 1621 -did ; for, ‘in the- faid former a&, there was no-

notoriety of bankrupt, and oft-tithes no:infolvency required, asin the-eafe of di-
_gence, althongh shat diligence did not fpecifically affet the fubject difponed; yet
the ufer-of the -diligence had intereft to reduce pofterior voluntary deeds without

-fo much-as proving - mfolveﬂey 5 therefore thofe deeds did {ubfilt as to -all -other
effe@ts: 2do, Whereas it is alleged, That if Man had difpsned to all. equally and’

proportxonaily, none could have quartelled and that the purfuer is.only pre-

judged in as far as-he is omitted : It is answered, That is ot the cafe, and the.

No 226,

putfuer is not obliged to debate what would have been the effect of fuch.a difpo-: |

tion ; whether in law he might have repudiate it, and affeGted- the fubje@ with -

his diligence ; but it is fufficient for him to allege, that in this cafe there is a pres
ference, and therefore the law bath annulled the deed. 3tis, As to the prac-

tiques, the laft has no contingency with this cafe; and.in it there were feveral

{pecialities, as, that the purfuer was the defender’s-own fon-quarrelling . a difpofi-

tion, made by his grandfather by the mother, in favour of his- father, on-death.-

bed ; which difpofition, if the mother had been preferred.to the fee, would have

afforded a courtefy ; and. the mother having. furvived. five -years, the Lords did-
only reduce the difpofition as to the fee.. The other pradtique does more ap--
proach the cafe ; but it was determined without debate, having only-occurred to

. the Lords at advifing ; and.was alfo founded upon the former law. ; which, be-

caufe of the new devices of basikrupts, has been amplified and extended by the:

a& 1696.

¢ Tue Lorps found Wales 3 dlfpoﬁtlon null and that it could not be a- .ground -
to compete with the purfuer’s diligence in whole or in part.” Se¢ No 113. p. 1000, -

and No 168. p. 1083, ) , A
 Fol. Dic. v.-1. p. 84. Dalrymple, No 51. p. 63.

- ‘ » - :

¥706. February 8 -
WirLiam Hamivron.of Wifhaw against The Creprtors of CLELAND:.

Fx the ranking of the Creditors of Cleland, William Hamilton of Wifhaw

eraved: preference for the fum of L. 721: 1 :9-Sterling, and- the annualrents on.

it refting by Cleland, as colleGtor of fupply for the fhire of Lanark, to the com.
miflaries of the army, -and affigned by them:to him, upen: thefe grounds: 1mo,
The colleGtor’s eftate was really affeted; and liable to quartering, at the: mﬁance
of the Fifk, for his intromiffions with the fupply, a public privileged debt, as well

as the eftates. of heritors are liable for their feveral. propomons For the King’s
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cuftoms weré found preferable to other creditors, June ro. 1631, Peebles againft
Scot, Durie, p. 589.%; and the fupply is no lefs privileged. And, although the
commiflioners of the fhire, in obedience to the a& of Parliament, name the col-
le&or, he, as well as thefe his conflituents, is direétly liable to the Fifk and its

. general receivers. So the eftates of Lords of Erection, Sherifls, Bailies of Regality,

their Deputes and Clerks, were always found liable, and quartered upon for the
whole taxation impofed upon their Ereétions or Jurifdictions, however fmall their
property was; and as colleCtors had relief from vaffals, tackfmen of teinds, and
others, conform to their particular proportions.  Several acts of Parliament, and
Convention of Eftates, appoint quartering, and other real diligence, againft the
Colle@or, for his intromiffions; particularly the 4% of Convention 1648, ordains
quartering upon his eftate till he gave up a lift of deficients ; confequently here
where there are no deficients, the quartering muft continue till he pay his intro-
miflions. And the a& 3. Par. 3. Cha. II. provides, That the Collettor, retaining
in his own hands any part of the {upply longer than a month after his receipt
thereof, fhall be liable in ten for each hundred pound, and to quartering or other
diligence befide. 2do, As the Fifk had real and preferable diligence againft the
ColleGor’s eftate, the like is competent to Withaw, who is come in place of the
¥ilk, by a difcharge and aflignation from the General Receivers, upon payment
made to them. For the real privilege and quahty muft accompany the debt
wherever it goes ; which is kept up againft Cleland, notwithftanding the dif-
charge, whereby Withaw as cautioner, and the commiffioners of the fhire are
liberate. And if the privilege were perfonal to the Fifk, and not communicable
to aflignees, the commiffioners who are but aflignees themfelves, could not have
it : Now if it can go to one affignee, why not further to others by tranflation ?

Yea, by the known cuftom of the treafury and exchequer, a fheriff or any perfon
upon making his zgue, and getting difcharge ; his relief for what is paid conti-
nues debitum fundi, as effectual to him as if he had received an affignation at the
fitting of the a#que. And the privilege or real quality of a debt hath been often
found tranfmitted by aflignation ; Anderfon and Provan againft Town of Edin-
burgh, Stair, v. 1. p. 260. voce Tack ; Rae contra Heritors of Clackmannan, Stair,
v. I. p. 303. voce Pusric BurpEN. And juftly, feeing law gives the privilege to the
debt, and not to the perfons. 3tio, Withaw is preferred by a difpofition to him' from
Cleland, for payment and relief of his debts and cautionries : Which difpofition is
f1ill valid as ta the faid public debt, albéit reduced upon the late act anent bank-
rupts, in fo far as concerns his debts and cautionries. For the dxfpoﬁtlon as to
the faid public debt is no voluntary preference of one creditor to another, but in
effect a declaring of that preference formerly given by law. 4¢0, Wl(haw ought
at leaft to be preferrcd to the rents and duties that were in the hands of the
tenants or fadtor, at the time of pronouncing the interlocutor, February 7. 1703

e

-whereby the voluntary difpofition granted by Cleland was reduced, and the

omitted creditors admitted to a fhare of the eftate. In regard the difpofition was
a good title to hinder repetition as to bygone rents precedmﬂ the redution,
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which were dona fide percepti by Withaw ; and finice the publie’s poffeffion by a
“party of drageons, and the pefleflion.of the factor put in upor Wifhaw's applica-
“tion ihuft be underftood to be his poffeffion, fo leng as his title. frood ynreduced;
Withaw deferved this much ; at leaft from the ‘creditors, whofe riagytium gessit, in
keepis ‘the lands from bemg Hid wafte, by removing thc quar{e{mg patty upon
the faith of bis vight by the difpofition.

Alleged for the other Creditors: The cldufe in the adts, about quartezmg upon
the Colle&or, infers no more a real burden upon his eftate, than lands purchafed
from brewets are burdened m the perfan of the fingular fuccefors; with the refts
of excife due by-the difponees to-the pablic; as a debitthm fundi 1 For a brewer i

fubjed to qﬁ&rtermg for the-excife; bdt his: heritage is not really affeded there.

with ; nor is the cefs’ a relil burden: upon the land-rent beyond: esch heritor's
vaiuartmn And- tiferefore ‘thie- particular quota of cels mpdfed: om the- foine f
Lanark can only affe@t the GofleQor’s oftate in sthat fhite; mocording .to the pred
portron of “his valuatien as anterdinury heritor. A mlithe: dther executions of
quartering dgdinft -him- @€ ol perfogal-diligence. . For the 285 not. being exw
preffs as 1o the Eolle®or’s Tahds; ‘#nal be Ayidtly interpoeted,: accmdxhgi to:the tdleg
in dubiv eé‘mmt Fiscut et m‘}a’)&déndum efpemzﬁy ‘wheré the Fifk .is fuliciently
fécured by 4 real burden - upok the whéle linds i tho flié for their. relyedivé
proportions, the perfonal obligétheat of the Celldtor: abil/hibedutioners) and. fiarm.
fnary execution agatndt thein. - I thie: lands of ColleQurvbi dmble, thafe of Tackl
nren, Commiffaries of- tHe argiy; 8ec. myuft runithe fonie fafey and thieir fimgulay
fucceffors firart by the bargairk.” ¥ea, thefs’.might besomade Jiatileat: their aux
thor’s pleafure by the mhnihg%r ‘malicious abkrading of d;fcﬁapges Are fuith
~ of our tecords world Rghiify litde to: pu&hafére -Who ‘bglisved to. be at the! ends
lefs trouble of expifcating, if @y bf theli ators weve:ColleGors:or’ Tack{mba;
and how theit accountswérc* Hetired: - - A4 otk a'llégeame, That tie enftoms
of ‘impettéd goodé Kave bedrr foundt resls hdt is -saly d 1b-the fabiject boadie;

which corfefponds only to Clelafifs: qupa as Refitor. -But then agaiyy; Whatdves

may be as to the petty burdens of moveables of findlf value, which may e d«iﬁfpb

pointed by clandeftine: abftra@ions, “thiat is ot to B¢’ éxtended - to: the-fuining the

fecusity of heritalbile ng‘hi‘s gy, Whett Withaw saight heve obtuinediif the Kifle
had not got payrment tipon dhy ethér terms’ is-nbt - the: queﬁ‘xar but: ey whéa

er by payment fisirply ‘madé to-the Fifk the piivilee 'k extih@ Which: myuft
be allowed, for thefe reafons ; Payment, by whomifdeber: made, e\mﬁgmﬂaeth the

obligement ; {6 as in-the Romahn “1aw; a- psuintéulai«cbhﬁlmtmn was found :neeef- -

. fary to mtroduce the Benvficium cedendaritni aStnuti> |Par befs canithe creditor’s

privilege pafs to the' cautionér, makinig>payment fimply; Withidut fecuring Himfelf -

by a-real-relief. 'Thus an heritor’s hypothies for an yem's sént, afver b difcharg.
ed' the terants, is not- corpetent to an apprifer: without infefunent @npoﬂéﬁion,
‘againft- merchants who bought the faim for the'priee, July 29. 1675, E: Panmure
contrg Collifon, Stair, v. 2. p. 362. voce RiGHT in Security. #ind the thire, which
was principally bound to the publx.c being. dlfcharged upon Withaw’s paying
Vor. 1L : 7 M 2
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eorism: nomine, the privilege of the debt is extind@, though itfelf may fubfift as a
private perfonal debt, guoad thofe bound in relief to the payer. 3tio, The difpofition
being made by a notour bankrupt, and fo abfolutely null by the a& of Parliament
1696, doth not alter the cafe. For it was found, Man againft Reid, No 226.p. 1183.
That the receiver of fuch a difpofition of moveables could not by virtue thereof
come in pari passu with other creditors doing diligence pofterior to the difpofition
and pofleflion thereon, which was found to operate nothing. 4¢0, Wifhaw can have
no pretence to the rents preceding the falling of his difpofition ; becaufe that was
a legal nothing : A difpofition by a bankrupt in the terms of the new ftatute
being fimply void and null ab initio, that it could not {ubfift as-a fecurity. Nor
is the dragoon’s or fador’s poffeflion to be efteemed Withaw’s pofefion; for
quartering is military compulfion, and no. title of pofleflion of the rents of lands.
The party quartered cannot uplift a fixpence of the rent, or poind fo muchasa
hen-chicken for payment of the cefs: All they can do is to uplift for their own
locality at the eftablithed rate of fo much per diem. Befides, the party could not
quarter after the debt was extinguifhed by Wifhaw’s taking a difcharge from the
public ; and there was a year’s interruption betwixt the quartering and the fac-
tor’s poffeflion. ~ As to the factor’s poffeflion, it was alike to all creditors ; for the
faltory bears exprefsly to be granted for the behoof of fuch as fhould be preferred
in the ranking: And Wifhaw, being cautioner for his fon-in-law, can have no
confideration for his relieving the lands of quartering ; becaufe, gui proprium ne-
gotium gessit non repetit.  Nor can an adjudger get from a co-adjudger within
year and day the expence of changing the holding flom fimple to Taxward, Fe-
bruary 20. 1683.% 510, Any adion competent to the Commiffaries for the cefs
‘againft the Colle@or was prefcribed, by the elapfing of three years fince the fame
fell due before the affignation in favour of Withaw. -

Answered for Withaw, The triennial prefcription is only in favour of heritors,
and cannot be ftretched to exeem Colle&tors who are liable by law, and by bond
and caution given to the public. 2do, The prefcription was interrupted by Cleland’s
difpofition, and decreets againft him.

'Replied for the other creditors, Though the perfonal obligement of Collectors
and . their cautioners may endure till the long prefcription, the privilegiata obligatio
et condictio ex lege expires after three years. 2do, The difpofition could be no in-
terruption of the three years prefcription, becaufe the aét 1701, allows only of
interruption by horning and denunciation.

- Tue Loros found the difpofition granted by Cleland to Wifhaw, and other
perfons therein named, null ab initio, both as to the preference thereby given for
the fum due by Cleland, as Colledor of the fhire to the Commiffaries of the army,
and as to the other debts therein contained. And therefore found, That Withaw
and the other creditors in that difpofition, had no right thereby to the bygone
rents of the eftate preceding the interlocutor, February 7. 1705. See PriviLecED
DEsr. See PRESCRPITION. Fol. Dic. v. 1. p. 84. Forbes, p. 94.

* The cafe allnded tois No 21. p. 249.



