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No 22.
the debtor's
apparent heir,
although by
means of his
mother's
funds, found
to fall under
the act of
JParliamnent,
by which ap.
posings ac-
quired by ap-
parent hejit
are redeem-
able by credi-
tors.

No 23.
One haviiig
di"poned to
another all
right h-
might happen
to hav, to a
woman's e.
state, to
w dhor le, the
disponer, was
presumptive
heir, with a
procuratory
to serve bim~
hir, in se
she died wilt-
out heirs of
her own body;
the procura-
tory though
granted ii her
lifetime, was
sustained as a
sficient war.
Iant to serve
the granter,
who was out

totuit, the Lady his mother, and Bogney her present husband, (which Bogney
stood itifeft upon an expired cdmprisirig d6tiuced at Gregory's initafice trpofi
the estate of Frendraught, and who, had giten a back-bond delarihg that his
name was in the comprising for security of what sums he had. or ,should ad-
vance, and for the Lady's security of her jointure, and for the fee of the estate
to belong to this Viscount, in implement of the contract of marriage betwixt
the deceased Viscount and the Lady), craving that the comprising in Bogney's
person, might be declared liable to this Viscount's grandfather's debt, in:regard
the comprising was acquired by the deceased Viscount his means, and was
blank in his passesion, and so was redeemable upon payment of the sums of
money truly paid, conform to the act of Parliament 1661. It was alleged for
the Lady and the Viscount, That the comprihing was not acquired by his fa-
ther's means, but by a sum which was secured by ai heritable security stand-
ing in his mother's person; and that his father was obly a lifereiidr, And that
be would succeed as heir to his mother therefo. THE LoRDs found, That this
right in Bogney's, person, albeit acquired by his mother's means, fell under the
;ct of Parliament, and therefore declared. the remainder of the estate liable
vver and above Bgrniey's satisfaction, the Lad's jointure, And i6 chaldris of
victual; which the LoRDs did allow to the Viscount for the foresaid heritable
securities which stood in the mother's person, And was upiffed and applied for
acqusa2ton of the said coipiising.

P. FaIcohr, N6 Co p. I ;

IG8. %?/ly 27. ALEXANDER. RAGGO aginst ISOBEL BFROWN, LADY HARTSIDE,

Ar expeding before the macers, the service of Alexander Ragg, who was
out of the kingdom, as heir to Margaret Williamson of Barnhill, by virtue of
a procuratory granted by him for that eif6cf, to David Smith, uncle to the
Lairt of Methven; it was objected by Isobel Brown, That the procoratory pro-
duced is null, being granted by Ragg long before Margaret Williamson died,
or the succession devolved, to him as apparent heir; and could not revive by
her death, according to the rule quod ab initio vitioun est, &c.

Aftswered for David Smith; ino, It is jus tertii to Isobel Brown, who bas no
interest to make such an objection. 2do, He produced a disposition to him by
Alexander Ragg, conveying all right he had to Margaret Williamson's estate,
in case she died without h: irs of her body, and the succession fell to him ; and
containing a procuratory to David, in that event to serve and retour the dis-
poner as heir to Williamson, which procuratory is now good, when the condi-
tion is puified. For what more ordinary, than resignations by apparent heirs,
whose supervening service renders the same effiectual ? And mandatum post nor-
tein exequendun subsists after the mandant's death, both by the civil law, and by
ours,Jan. 18. 1678, Gray contra Baliegerno, voce TUTOR and PUPIL. But whatever
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Imight be grctanded, if the-procutatay, ware solely in rein asandastis, this in
,ws mandamai,ViXvai nwqAsdinSbly.

Ansrdifor 'Isobel Brown; She had good intesest to make the chiection,
beWjg the rioxt heir of line to the Adunct, and presumed to be so, till a nearer
appear; oi a vaid proeuratory from hism. a2da, It is against law and good man-
ne,: for a preiumptive heir, ite goagit warrant to serve him, when the evemt of
his, eesicio shoold happein, by the death of a person, at tIe time not out of
hopes of children; which pactions de bareditate vivends, as Vota captanda
mortis alienat, are reprobated int4a.

Dufflied for David Smith; TYhe Reman subtlety against pactun; de hereditate
viventis, was:peculiar to that jealous people; contrary to the rule of nature, by
which every interest pteseiit or -future, is the subject of agreement; and re-
jected by the universal cu&tom of Eurps, particularly of Scotland, July 6. 630,
Aikenhead contra Bothwell, woce PAerUM ILLIGITUM. 2do, it is plainly jus terfi
for Isobel fBrown, who proves nAot her elairn, to object against the service, which
proceeds upon what is instantly veri'ied; and, by the act I 3. Parl. 9. Ja. I.,
no exceptioris ate to be prolpmed aginst 'the brieve of -inquest, as if it were a
rieve'f'plea, if it have the ordinary forms of execution therein mentioned.

ETx LoaDs sustained the procuratory.
Forbes, p. 276.

1-72. 7anuary 3-
[ROBERT FERGUSSON Writer in Edinburgh, against THOMAS IRVING of Gribto.

WILLIAM LoRD HERRIES having disponed the lands of Gribton to Sir William
Maxwell hit son, and to his beirs-male, as appeared by a charter of confirma-
-tion granted by the Sovereign to Sir William in the year r609; which Thomas
Irvine apprized the lands from John Maxwell, who was served legitimus et pro-'
pinquior bares to Sir William his father, and infeft, aid upon this apprising
Thomas Irvine got possession. Robert Fergusson, adjudger of the same lands
from James Charters, as chage4 tp enter heir to John Maxwell, his mother's
father, pursued mails and duties. Thomas Irvine compeared and objected a-
gainst the pursueA titde. That his adjudicgtion is pull, being -led against the
heir of line; whereas it appeared from the charter I 609, and a precept of sasine
theneanin the- same year, that the lands Were tailzied to heirs-.male.

Alleged for the pursuer; John Maxwoll being served heir, and infeft in gene-
railterms, is presumed beir of line, as the most natural title of succession; un.
]ess it could bepoed, that Sir William was infeft upon the precept and char-
ter in favour of heirs-male. Consequently Joha's service and infeftment was a
suicient warrant for the pursuer to adjudge from his heir of line; seeing an
adjudger, (who canat know the private conveyances of his debtor's estae,) is
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N~O 2 -3
of the king-
dom, heir to
her, when the
succession
fell due to
'im by her
death.

NO 24.
A pysoa-
s"~vcd heir,
andc infeft in
general terms,
was not pre-
sumed to be
heir of line,
but heir male,
conform to
his predeces-
sor's charter
produced,
without the
sasine.
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