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the debtor’s
apparent heir,
although by
means of his
mother’s
funds, found
to fall under
the act of
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by which ap~
prisings ac-
quired by ap-
parent heirs
are redeem-
able by credi-
tors,

No 23.
One having
disponed to
another all
right he
might happen
to havea to a
woman’s e«
state, to
whom he, the
disponer, was
presumptive
heir, witha
procuratory
to serve him
beir, in case
she died with-
out heirs of
her own body;
the procura-
tory though
graated in her
hifetime, was
ststained as a
sufficient war-
yant to serve
the granter,
who was out
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courit, the Lady his mother, and Bogney her present husband, (which Bogney
stood fiifeft upon an expired compirising dédiiced at Gregory’s instafice wpon -
the estate of Frendraught, and who. had given a back-bond: declarihg that his
name was in the comprising for securlty of what sums he had. or should ad-
vance, and for the Lady’s secutity of her jointure, and for the fee of the estate
to belong to this Viscount, in implement of the contract of marriage betwixt
the deceased. Viscount and the Lady), craving that the comprising in Bogney’s
person, might be declared liable to this Viscount’s grandfather’s debt, in:regard .
the comprising was acquired by the deceased Viscount his means, and was
blank in his possesion, and so was redeemable upon payment of the sums of
money truly paid, conform to the aet of Parliament 1661. It was alleged for
the Lady and the Viscount, That the comprising was not acquired by his fa--
ther’s means, but by a sum which was secured by an heritable security stand-
irig in Kis mother’s pérson ; and that his father was olily a liferenter, and that
be would succeed os heir to his mother therefo. Tur Lorps found, That this.
vighit in Bogney’s person, albeit acquired by his mother’s means, fell. under the:
act of Parliament, and therefore declared. the remainder of the estate liable:
cver and above Bogney’s satisfaction, the Lady’s jointure, and 34 chaldérs of
victual ; which the Lozps did allow to the Viscount for the foresaid - heritable -
securitiés which stood in the mother’s person, and Was- upjff[ed and. apphéd for.
acquisition of the said comprising,

P. Falconzr, N6 20, p. 10:.

1968, July 27.  Aupxanper Racc against IsoBsL Browx, Lapy HARTSIDE,.
At expeding before the macers; the service of Alexander Ragg, who was.
out of the kingdom, as heir to Margaret Williamson of Barnhill, by virtue of

a procuratory granted by him for that effect, to David Smith, uncle to the.

Laird of Methven ; it was objected by Isobel Brown, That the procuratory pro-

duced is noll, being granted by Ragg long beéfore Margaret Williamson died,
or the succession devolved to him as apparent heiry and could not revive by
her death, aceording to the rule gquod ab initio vitiosum est, Fe.

Answered for David Smith; 1m0, It is jus tertii to Isobel Brown, who has no
interest to make such an objection.  2do, He produced a disposition to him by
Alexander Ragg, conveying all right he had to Maxgalet Williamson’s estate,
in case she died without h:irs of her body, and the succession fell to him : s and
containing a procuratory to David, in that event to serve and retour the dis-
poner as heir to Williamson, which procuratory is now good, when the condi-
tion 18 pnriﬁed. For what more ordinary, than resignations by apparent ﬁ‘e‘irs,
whose supervéning service renders the same effectval ? And mandatum post mor-
tem exequendum sabsists after the mandant’s death, both by the civil law, and by
ours, Jan. 18. 1678, Giay contra Ballegerno, voce Turor and Purin. But whatever



HEIR APPARENT.

‘might e prﬂemded if the proenratory. were solcly m rem Mandautis, this in.
.zem mandatnorii, ig valid unqusstisnshly.
Answered for Isobel Brown j She bad good integest to »make the objection,
"being the next heir of line to the ‘defunet, and presumed to be so, till a neasec
appear; or a salid prociwatory: from him. 2de, It is against law and goed man-
‘nery; for a presumptive heir.ito gragt warranit to serve him, when the eveat of
his sueeession should happen, by the death of a person, at the time not out of
‘hopes of children; which pactions de bereditate viveniis, as Vota captande
‘mortis alienm, are reprobated indaw.
Duptied for David Bmith ;' The Roman subtlety agaiost pactum de bareditate
wiventis, was peculiar to that Jealous people ; contrary to-the rule of nature, by
which ewery interest ptesent or -future, is the subject of agreement; and re-
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jected by the universal custom of Europe, particylarly of Scotland, July 6. 1630,

Aikenhead consra Bothwell, voce Pacrum luuierrom.  2ds, 1t is plainly jus sereis
for Isobel Brown, who preves sot her elaim, to ebjeet against the service, which
proceeds upon what is instantly verified; and, by the act 113. Parl. g. Ja. L,
no exceptiens -atreto be pro{poned agdinst the brieve of mquest as if it were a
brieve of pléa, if it have the ordinary forms of execution therein mentioned.

Tz Lorps sustained the procuratory. ,
Forbes, p. 2%6.
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1y12. Fanuary 3.
{RoserT Fereusson Writer in Edinburgh, aggainst Tromas IrviNe of Gribton,

Wirriam Lorp Herrigs having disponed the lands of Gribton to Sir William
Maxwell his sen, and to his heirs-male, as appeared by a eharter of confirma-
tion grante@ by the Sovereign to 8ir William in ‘the year 1609 ; which Thomas
Irvine apprized the lands from Johm Maxwell, who was served Jegitimus et prod
pinguior bares to Sir William his father, and infeft, and upon this apprising
Thomas Irvine got possession. Robert Fergusson, adjudger of the same lands
from James Charters, as charged to enter heir to John Maxwell, his mother’s
father, pursued mails and duties. Thomas Irvine compeared and objected a-
gainst the pursuer’s title, That his adjudication is null, being led against the
heir of line ; whereas it appeared from the charter 1609 and a precept of sasine
therean in the:same year, that the lands were tailzied to heirs-male.

Alieged for the pursuer ; John Maxwell being served heir, and infeft m‘ gene-.

val terms, is presumed heir of line, as the most natural tide of succession ; un-

less it could beproved, that Sir William was infeft wpen the precept and char-

tey in favour of heirs-male. ~Consequently Johwn's service and infeftment was z

sufficient warrant for the pursuer to adjudge from his heir of line; sceing an

adjudger, (Whe camwt know the private conveyances of his debtor’s eswae) is
: 29 Ra2 : o
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No 240
A person v
served he)r,
and infeft in
general terms,
Wwas not pre-
sumed to be
heir of line,
but heir male,
conform to
his predeces-
sor’s chartet
produced,
without the
sasine,



