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Tre Lorps, unanimoufly, refufed the petition without anfwers.

For the Petitioner, D. Catheart. Clerk, Menzics.

Lord Ordinary, dukerville. , /
Fol. Dic. v. 3. p. 44. Fge. Col. No 167. p. 394

Dougla}.

Whether Arreftment reaches Acquirenda.

1711.  Fanuary 25. '
RoserT Menzies in Tegermauch, against JamEes GRAHAM Merchant in. Anftru.
ther.

RoserT MENzIEs, April 29, 1704, as creditor to Alexander Menzies, now of
Shian, arrefted in the hands of the commiffioners of the equivalent, a fum due
by them to the deceafed James Menzies of Shian, as belonging to the arrefter’s
debtor, as executor dative qua nearefl of kin, decerned and confirmed to James
Menzies, June 1g, 1707, and infifted in a furthcoming. Compearance was
made for James Graham, who craved to be preferred upon an affignation from
Alexander Menzies to the faid debt, of the fame date with the cedent’s confir-
mation, Becaufe, 1ms, At the date of the arreftment (though prior to the affig-
natlon) no debt was eftablifhed by confirmation in the perfon of Alexander Men-
zies, and arreftments affe@ not acquirenda. 2do, The benefit of the confirma-
tion, which was expede in the perfon of -the common debtor by Mr Graham, for
fupporting his affignation, cannot accrue to the arrefter : Seeing adtus agentium
non operantur ultra eorum intentionem ; January 16, 1663, Stair, v. 1. p. 156. voce
Virzuar, Tenants of Kilchattan comtra the Lady and Major Campbell ; June
20, 1676, Brown contra Smith, Stair, v. 2. p. 428. voce CoMPETITION.

Alleged for the purfuer :=—His arreftment being. prior to the others affignation,
he ought to be preferred, though no confirmation had been expede, in the penbn
of Alexander Menzies till fome months after: Becaufe, Alexander had, the time
of the arreftment, a natural and radical right to the money jure sanguinis, as
neareft of kin, a& 120. Parl 7. Ja. V.—a@ 14. Parl. 22. Ja. VL. : Which being
affééted by the arreftment, the fupervening confirmation, as acceflory thereto, .
muft acerue to the arrelter, and be drawn back fictione furis to the date of the
arreftment : As a creditor arrefting a conditional debt would be preferred to ano-
ther arrefting the fame after the condition is purified ; Dirleton’s D,ou'bts_ and.
Queft. page 8. 2do, Albeit the confirmation might bave _accrued to hu'n, had.
he confirmed in the terms of the act of Parliament 1695; it muft have its full
effect in favours of :all the creditors, the common. debtor being, fimply decerned.
dative qua neareft of kin; without any relation to the affignation.; June 21, 1671,
Neilion contra Menzies®*. And it can hardly be {uppoied that the confirmation:

* Stair, v. L p. 736, voce Tack,
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was expede to fupport the aflignation, fince both are of the fame date, and the
ferving an edi& on fo many days, behoved to precede the confirmation.
Answered for:the defender.:=~Whatever right the neareft -of kin:may have
Jure sanguinis, they’ coula not, by virtue thereof, intromit with the goods. Nor
doth thls ‘jus sanguinis in our Yew, afford action of - ‘excephion without confirmfa-
tion ¢ Since, if’ the neareft of kit die before confirming, they tranfmit nothing
of the-executiy to théir nearéft of kin. It might as well “be pleaded, That a
creditor of a defun@’s cteditor ‘having- arrefted,- would, upon ‘his debtor’s -being

afterwards confirmed executor-creditor to the defun@, be preferred to the exe-

cutor-creditor’s pofterior aflignee, which is abfurd: As to pretend, That one’s
confirming executor dative gua neareft of kin, fhould be a ground to prefer his
creditor who arrefted the fubje& before the confirmation, te.a ‘perfon ‘deriving
right from the neareft of kin aftér thé- confirmation. ~The -methed to affet a de-
fun&’s moveables, for his neareft of kin’s debt, is not by arreftment, but by re-
quiring the Procurator-Fifcal t6 confirm and affi gn of, by obta.mmg themfelves
decerned executors dative to the defund; as if they wete neareft of kin to him; a&
gt Parl. K. Witliam, v: 3. p. 508. ; ‘which Robert Menzies'could not do, Alex-
ander, his debtor, not being neareft of kin to James Menzies, who bath a fifter
alive:: ‘So’that Rebert cannot preterxd that James Menzies’s ‘gear could be ar-
refted for Alexander s debt before the confirmation.

Replied for the purfuer :—It doth not follow that an aﬁ’ignatlon granted by an
executor dative gua neareft of kin, fhould be preferred to a prior arreftment ufed
by his creditor ;, becaufe an. exeeutor-creditor confirming;: would exclude another
credxtor of the defun@’s- who arreﬂed before Seeing an. executor-credltor con-
firms chiefly for fecurity and payment of his own debt, ‘which muft. be. ,fdtxsﬁed
before the neareft of kin have any intereft : Whereas an executor dative is bzres
Yeduciarius, and confirms for the béhoof of all intereéfted ; .and:if -he: be neareft of
kin, hath a,proper intereft in the: éxecitry affé¢table” by ‘his, creditors, according
their-diligence: + 2ds, The deéferider cannot object:any nullity in: Alexander Men4
zies’s right, on pretence of his not being neareft of kin ;.-becaufe, he derives right
from the fame author ; and though Alexander had not beén: neareft' of kin, his
confirmation,- while a-nearer did not dppéar, entitled him to the office. . - . .

_Tus Lowps: found, That the arreftment being ufed -at Robert Mexmess in-
ﬁ:ance, ascreditor to Alexander: Meénzies, before Alexander’s confirmation as.exe<
cutor toJames; the. confirmation: doth not actrue, dAnd. the fubje& . confirmed is
not. aﬁ'e&ed by ithe arreftment : And therefore preferrpd ]ames Graham the aﬁig.
nee. . :
. Fol. Di¢, v. 1. p 56’ I"orbe.r, 11. 499.
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