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DIVISION. V.
Bills by the lapfe of time lofe their Privileges.

:7:1 Fuly. 17 :
Dams Eriaapera Nicorsox against WirLiam Momson of Breﬁoungrange

In the action of remurfe at thc inftance of the Lady Nlcolf(m agamﬁ Preﬁoun-
grange, for two thoufand five hundred merks, contained in a bill of exchange,
drawn by him payahle to her, and proteﬁed for -not payment, mentioned the
feventh of February laft, No 130. p. 1552.: Tue Lowrps found, That what-
ever, in the cafe of foreign bills, may be held a fufficient mftméhon, that. the
drawer was t;cruorated of his bill’s being duly protefted ; yet in this. cafe of ‘an
inland bill, where, the poffefior did not purfuﬁ recourfe, tifl twe or three years af-
ter it was protefted, this certioration mufl he mftruaed cherways than by the
poffeflor’s oath.

Far{m, 526

T8 Februar_y 8. : ' N
Merrar of Deuchar ggainst Joun Grirrson, Son to Sir Robert Grierfon of Lagg

Dtmcus and Hum'na drew a. bill: upon. juhn Gr(ufon, payabfle to Mmhael
Coulter; in' the year 1709 ; which Grierfon' accepted, but did not: pay, nof wis
the bill protefted for net payment: but: Coulter, the -poffeflor,: inderfes to Dou-
glas the drawer, whe re-indorfes to Coultet and Griedbn: being arrefted in-Eng-
land in the name of Coulter, who having declined to profecute Grierfon; Dous
glas: deletes the indorfation to Coulter, dud of new indorfes the bill to Murray of
Deuckar; and he having purfued Grierlbn- the acceptor, he defends, on this rea-
fon, that he had compenfations, ‘and  feveral’ other défences eompetent te him;
, agaml% Dougles; ene of the eﬂginer} draw'ei*s zm& indorfer, whmh he was ready

 inftantly to inftrudk

1t was alleged for the purfuer: That no- compenfatlon nor any other a}Ie-
gczmce competent againft Douglas, was receiveable againtt the- purfuer, poflefior
of the bill; for an onerous: caufe ; becaufe bills pafs from hand to- hand, asa bag

of money, for the benefit of commerce, and admit of no CXCEPthH but payment

mﬁrut’ted“by receipts on the back-of the bill.
It Was amwercd The pnvﬂeges of bllls of exc.hange duIy negotlated are great

»»»»»

common aflignee to a bond or other right ;
9 X2 2

becaufe this bill is not duly nego- .

No 181.
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tiated, in as far as, Imo, It was never protefted for ot payment ; in which cafe
recourfe is competent againft the drawer; but when the drawer takes an indor-
fation, without a proteft for not payment, that is an evidenee that the pofleffor
has been but a trufteee, or that there was fome other tranfaction not agreeablc,
to the nature of a bill of exchange.

2do, This bill was drawn and accepted in the year 1709, not profecuted till
about five years after it fell due, which no pofleflor of a bill for a juft and one-
rous caufe would ajlow ; or otherwife the poffeffor of a bill might claim the fame
privileges till the courfe of the long prefcription; which would afford more in-
convenience than all the benefit to trade by the currency of bills of exchange ;
for, in the courfe of fo many years, the circumftances of merchants change, their
beoks and letters fall into many hands, and the caufe and occafion of bills could
not be cleared ; and bills requiring neither writer’s name nor witnefles, nor other
formalities, might eafily be forged. '

3o, In this cafe alfo, the matter was rendered litigious, by arrefting Grierforr-
in the name of Coulter, who difowned the procefs, and thereupon the re-indor-
fation to him was delete, and the bill again indorfed to the purfuer; and a mer-
chant could not deal for a bill of exchange, in the way of merchandife and com=
merce, in any of thefe circumftances. '

It was duplied : The cafe is neither law nor pragtice, to put a merchant or
any other perfon iz mala fide to rely upon the faith. of an indorfed bill; and if
fuch circumftances as are objected were admitted, that would derogate much-
from the faith and currency of bills. And, 1m0, Douglaé might take an indorfa-
tion from the poffeflor to favour Grierfon ; becaufe it is always a difcredit to the.
acceptor of a bill to fuffer a proteft.

2do, Neither is there any time limited for doing diligence agamﬁ the acceptor
of a bill. The drawer may allege, that the poffeflor cannot recur without nego-
tiating the bill-with all diligence; but the acceptor of a bill can never obje&t.

gtéo, It is ordinary to delete indorfations upon many occafions, and to indorfe.
of new. :

1t was duplied : It is not agreeable to the cuftom of merchants, .that the draw--
er thould pay or take an indorfation without a proteft ; neither would any mer--
chant, or other dealing in the way of commerce, give credit to a bill. that had’
Jain over for many years ; and {o in fome cafes, indorfations are and may be law-
fully delete ; yet in that cafe alfo it gives ground of fufpicion, where the-caufe -
cannot be cleared.

¢ Tue Lokps had no great regard to the matter’s having been rendered Iiti- -
¢ gious, which might have been unknown to the indorfee ; but they found, That
¢ the purfuer was only in the cafe of an affignee to a debt, and had not the pri-
¢ vileges of a poffeflor of a bill of exchange, both in refpe& that the bill was in-
¢ dorfed to the drawer without a proteft againft the acceptor, and, separatim, in
¢ refpect that the bill was fuffered to lie over without any diligence for five
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“ years; for they thought that no merchant- would aceept: of fuch a bill in the
¢ way of commerce, to afford the extraordmary pnvﬂeges of bxlls of exchange.
“ during the courfe of the long prefcription.’

Tut Lorps had alfo fome: reafomng about the period that mlght be reafonably

allowed for the curreney of bills: in which they came to no refolution ; but were.

unanimous; ¢ That after fo many years they fhould be reckoned no better than
* common affignations, admitting of compenfation and other legal defences ; be-
¢ caufe the currency and privileges of bills were -not eftablifhed by any ftatute,
¢ except as to fummary diligence and annualrent, but only by the decifions of
¢ the Lords, for the favour of commerce ; and that there was neither decifion,
¢ nor any reafon ta favour bills that had fo long lain over’ And fome were of
opinion, that the proper period for thefe extraordinary privileges ought to be fix
months, allowed by law for fummary diligence ; becaufe there could not be fo

clear a foundation for fettling any other period. Farquharfon againft Brown, .

No 183. p. 1626. it was found, That an inland bill having lain .over three years,

without proteft, ‘or other diligence upon it, «compenfation on the debt of the.in- -
dorfer was competent againft the inderfee for.an .onerous caufe,.in refpec it was .
not judged for the benefit of commerce, that bills-not protefted in three years, .
fhould be better than bonds, or that" bills which can fo. eafily be-forged,.{hould-:

fland out as, lafting fecurities.
Fol. Dic. v. 1. p..102.. Dalrymple, No 138.p. 191..

*.% The fame cafe is reported by Bruce::.

Joun Grierson having accepted a bill drawn by .John Hunter and Robert-
Dquglas; payable to Michael Coulter, merchant in Glafgow, and getting a bill’
for the equivalent from Douglas ;. the faid Douglas paid Coulter, and took up-
the bill from him, and an indérfation to. himfelf, and thereafter reindorfed.it to -

Coulter :- But having deleted the ‘re-indorfation, he indorfed again of new in fa-

vour of  Deuchar, who, (after the-bill had lain over more than-five years,) raifed .

a procefs thereon againft Grierfon the acceptor ; where-
It was alleged for the-defender, That, though bills of exchange, when recent-

ly granted; and pafling in way of commerce for money advanced to the drawer

~ or inderfer. at the time, are much privileged; and lodked upon as ready-money

yet when they lie lohg over, or. are given: for fatisfaction or fecurity of prior.
debts, then any defence competent:in-other cafes.are eompctent in this, and the
perfon.to whom the bill is payable or indorfed, is only loaked upen as a common-

affignee:

Answered for the purfuer, That the-lying- overof- a bill for fome time, does
not prejudge it: On the contrary, bills of exchange, though holograph, do
ot fall under the ftatutory prefcription of 20. years, as is obferved by Sir George

No 182,
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MKenzie on that flatute, where he tells, that the Parliament did cxPrefsly re-
fufe to comprehend bills of exchange in that a&. -

Replied for the defender, That he did not- plead that the bill cannot be the
foundation of an action ; but that it having lain over for {o long without dili-
gence done on it, Deuchar’s acceptance of it muft be with the burden of all the
defences that were proponable againft Douglas himfelf, if the fame had conti-
nued in his perfon, and as he had been purfuer ; and therefore, as compenfa-
tion would have been a good defence againft Douglas, fo muft it be againft
Deuchar.

TrE Lorps found, That the bill not being protefted againit the acceptor, nor
diligence done thereon for payment during the {pace of five years, Deuchar the
indorfee is only to be confidered as a comman aflignee.

A&. Ro. Dundas, Archi Hamilton. Al Ll Clerk, : Roberton.
‘ ' ~ Bruce, No 8o. p. 96.
*.% See Douglas againft Erfkine, No 2. p, 1397.

et ——ee
1719. February 6. FARQUHARSON against Brown,

Ax inland bill having lain over three years, without proteft or other diligence
upon it, compenfation upon the debt of the indorfer was found competent, a-
gaintt the indorfee for an onerous caufe, in refpe@ it was not judged for the be-
nefit of commerce, that bills not protefted in three years, thould be better than
bonds ; or that bills which can eafily be forged fhould ftand out as lafting fecu-
rities, See No 182. p. 1623.

F, Dw o. I. p. fo2.
~ See The particulars voce GOMPENSATION.

_._—:

1;28‘ February.
GRIERSON against EArL of SUTHERLA,ND and- LORD SRATHNAVER,

A sy had lain over two years and eleven months ; yet campenfation was not
fuftained. See No s50. p,’ 1447. See No 183. supra,
. Fol. Dic, v. 1. $. 102,
See The pamculars vo6€e COMPstAno;N,

1728.  Fume. © HEDDERWICK gpaingt STRACHAN,

Tug Lorps fuftained adtion upon a bill of exchange, though it had ain over
near 20 years; but the ation was againft the acceptor himfelf, acknowledging



