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(Dvz ex lege.)

1718,  November 14. BaynToy and Scuaw ggainst Swintox of Lochton.

A QuzsTioN occurred betwixt thefe parties, If a foreign bill of exchange bears
annualrent againft the accepter, witheut being protefted for not-payment ?

And it was argued by Lochton the defender, for the neceffity of proteft, That
though the a& 20. Parl. 1681, was general, ¢ That the fums contained in all bills
¢ of exchange bear annualrent, in cafe of not acceptance, from the date thereof’;
¢ and in cafe of acceptance, and not payment, from the day of » their falling
¢ due ’ Yet from the whole tenor of the ad, it appeared that the fame was only
to be underftood of bills protefted. The firft claufe, which relates to execution,
was exprefsly fo, ¢ That bills protefted, &c. fhall be regiftrable within fix months
¢ to afford fummar execution * The fecond elaufe, touching annmmalrent, was a
further effet of the bill’s being protefted and regiftered within the fix months,
¢ That the fame fhould bear annualrent from the date, if not accepted ; and’
¢ from the falling due, in cale of acceptance and not payment:’ And {othe third
claufe, which is introduced like the fecond, with an ¢ And further,’ i obvioufly:
to be underftood only of protefted bills, viz. ¢ That it fhould be leifome to pur-

* {ue for the exchange, if not comtained in the bill, witk re-exchange, damage,

¢ intereft, &c, before the ordinary judge ? None of which were ever found due
without proteft.—It was argued 2do, That the faid claufe ftatuting, ¢ That all
¢ bills fhould bear annualrent, in cafe of not acceptance, from the date ; and in
¢ cafe of acceptance, and not payment, from the day of their falling due,” could
not poflibly be underfiood in the firlt of thefe two cafes, of any other than pro-
tefted bills ; fince without a proteft for not acceptance, there is no recourfe comw
petent againft a drawer. '

On the other hand, it was argued, That the claufe was general, reaching all
bills, protefted or not protefted. Before that act, while the practice of other na-
tions was our rule in the {ubject of foreign bills, it was controverted whether an.
nualrent was due upon them or not ; which the Legiflature intending to deter-
mine, did in general terms flatute, ¢ That all bills (f#z. all foreign bills, thefe
¢ being the only fubjet matter of the act) fhould bear annualrent, in cafe of
¢ not acceptance, from the date ; and in cafe of acceptance, and not payment,
* from their falling due” And the claufe being immediately fubjoined after the
reftricted eafe of bills duly proteied and regiftered, to afford fummar execution,
ftatuting, not that fuch bills, but that all bills, &c. thould bear annualrent, {hew-
ed plainly that both cafes were under the Legiflature’s view ; that they were per-
fectly diftiné, and the one eafe nut to be limited or regulated by the other.—
Arfwered to the fecond, For the moft part indeed, bills bear not intereft againft
the drawer, unlefs protefted for not acceptance : But the reafon is, that the prin-
cipal is not due without a proteft ; and it muft be noticed, that the proteft is no
way neceflary to make annualrent run, but to make the principal due, To clear
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this, "let a cafe be put, where recourfe is competent againft the drawer, without
proteft, for mot acceptance; in that cafg:it would reach the annualrent as well as
the principal fam : As for example, If there is a draught upen a perfon not the
drawer’s debitor, theugh there be no protef}, the party who paid the money will
recover it from the drawar, both principal and interelt; and therefore the firfk
cafe in the clanfe is to be underftood of all bills whatevcr, Qroteﬂed or not, as
well as the fecond.

¢ Tus Lorps found, That by the act 20. Pail. 1681, the fums contained in
E all bills.of exchange accepted, thaugh not protefted, bear annualrent from the
‘ da,y of their falhng due.’ :
Fol. Dic. w. 1. p 36. .Rem.,Dec . 1. Noxs . 30
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1713, Jily 15.
JoHN WATSON, Merchant in Edmbm gh, and {)t'hers,, agam.rt ]AMES GORDON,
Semor, Merchant there. " ,

‘IN an ‘aEhon at the mﬁance -of John ‘Watfon, antl Others *agam& James Gor-
don, for payment of a bill of ‘exchange, drawn by Robert Gordon, merchant in
Bourdeaux, upon, and accepted by the defender, pavable ‘to the purfuers--—-—-
Tur Loxps found the defender mrot liable to pay- anmualrent for the fum ia the
bill, ‘from the time-it- féll due ; mrefpe& the bill‘was never protefted for net-
payment - . Fo. Dic.w. 1. ;tz -36. Fo*rbe:v,p 793
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17;}0"“ ?an'uary 22. ]Ams TARRAS against Trines of Durkinty,

‘GEGREE Baoswu bemg credm:r to Innes of Durkinty, by-a bill for L 120
Beots, dated in the.1715, inderfed ‘the fame to Robert Sanders ; and after both
their deaths, James Tarras, as executor-creditor to Sanders, brought a ‘procefs
againft Bubkinty, -for payment ; and the only queftion betwixt them was, From
wwhat period:the bill bore arinwalrent, it being payable upon three days figbt there-
of. and bearing to be for cafh delivered to Durkinty.

- iPleaded for the defender - That at this diftance of time he could not r'ecolleé’t
wpon ‘what pccalion the bill had been granted ; ‘but as ‘both ‘the drawer and he
lived in the fame town together, -for -eleven or twelve years thereafter, and no
demand thereon, -theugh, from the face thereof, it-dees not feem to have been
intended o lie ower as afequrity, there is the greate® reafon to believe it has been
paill. Bux whatever may be in that, heis entitled to plead, that as no proteft
was-taken- theteon, it muft lofe @1l the privileges that would otherwife have been
competent:to it. A bill, by its own nature, and accerdmg to the conception of
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