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694 ARRESTMENT,

1724. j'u}w 23.
- Lubovick Bropik, Writer to the Signet, against GEorGE Dunsar, Merchant
in Edinburgh.

Mg Bropie being bound as.co-principal with Sir James Sinclair of Dunbeath,
and John Sinclair of Ulbfter, in the year 1719, to Bruce of Clackmannan, they

granted him a bond of relief, ¢ Obliging themfelves to relieve him betwixt and the
term of Lammas thereafter, and for that effe® to pay the money to the creditor

betwixt and the faid term, and to retire the bond, or deliver to him a fufficient

difcharge of it And, by another claufe in the bond, ¢ Mr Brodie had power, in
- cafe of their not paying or relieving him, as faid is, to raife and execute all man-

ner of diligence perfonal or real againft them, even though he fheuld not happen
to be diftrefled for payment.” This bond was regi{trate by Mr Bredie, and there-
upon he raifed and executed letters of hommg, and, upon the 22d of July 1723,
he arrefted in the hands of one Dempfter, who was debtor to Sir- -James.

George Duribar: being creditor to Sir James, in bonds of borrowed money, did
regiftrate the fame, and raifed letters of horning, in virtue of whieh he likewife
arrefted in Dempﬁer s hands wpon the 74th of Auguft, year forefaid.’

In an a&ion of furtheommg, preference was craved for Mr Brodie, as having the
prior arreftment.

On the other hand, it was pleaded for Mr Dunbar, That though his arreftment
was pofterior, yet he ought to be preferfcd in reﬁpe& that the ground of it was a
liquid debt, for which he had ready execution by pomdmg or otherwife, whereas
the ground of Mr Brodi¢’s arrelftment, was a bond of relief ad fafl’um preftandum,
and not for any liquid fum ; fo that hie coyld have no parata executiv, fince both
his debt and arreftment w exe in eﬁ‘"e& conditional, and remained fo, tlH‘ either he
was diftrefled or had made payment, neither of which had happened: And
though, by a claufe in the bond, he was allowed to ufe all manner of diligence
after the term of relief, whether he was diftrefled or not, yet that claufe was only.
exegetic of the former, and gave him nothing new ; and if the bond muft be
confidered as a fimple bond of relief, he could only charge Sir James with horn-
ing, and take him with caption, till he was relieved, but could not proceed te
poind his effects, for which the letters of horning gave no warrant.

Answered for Mr Brodie, That the ground of his arreftment was equally liquid,
fince his bond of relief did liquidate the fum to be paid, and Sir James was there-
by obliged to relive him betwixt and a certain day ; which, he contended, was as
ftrong ap-obligement, and fhould have the fame effe&, as if Sir James had bound -
himfelf to pay the fum, in the bond to Clackmannan, to him the cautioner, in or-
der to oyerate his relief betwixt and that timeé ; for this was no more than a claufe
of ftile, and is'implied in the nature of the thmg, otherwifé bonds of relief mlght
be ealily rendered ineffeGtual : And a bond of relief, upon which arreftment has



Bolioived, 19 'as hitbile o 3wl Toria@eerwue: of - forthéomi

debt. T
s Lorps preferred the Ref avrefter.

Al Pr-Sircei. ki

604
g ds aﬂy bthef hqmd

For Brodie, Pat. Grant. - Clerk, Dalr_ym}%

BN

1743, Dk’wmbar T4 . A
Lorp HOLYROODHOUSE and Sm ROBERT SI‘EWART of Tﬂhcultr competing. -.

SIR ROBERT STEWART as credltor to Alexander Pitcairn, having arrefted upon
a bond oftétief, conceived it the foltowing terms s © That the faid Pitcairn thould
relieve, harmlefs and fkaithfefs keep, the faid Sit Rabert, from-all payment of the
fum ; and, for that effe@, he and his forefaids fhould be bound and obliged, either
to pay the faid principal fumito the creditol apmintt Whitfuhday 1738, and réfire
from him thé faid borid;, &c. or vterways to pay the fdid-futhrto Sir Robert againft
the faid term, with a pemalty iA oufe Of failzie, to the effect Sir Robert might pay
the fum and relieve himfelf thereof.” And Lord Holyroodhoufe having, as a cre-
ditor to Pitcairn, thereafter arrefted-opofr#-bond of borrowed money, Sir Robert
was preferred upon his prior arreftment, in refpe@ of the claufe in the bond of
relief, obliging the debtor to pay to Sir Robert the cautioner, at a term certam,
Sir Robert finding caution to apply 1 the moey in térms of the bond of relief.

Fol. Dic. v. 3. p. 39. Kilkerran, (ARRESTMENT.) No I2. p. 42..
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What Sub}e&s Arreﬁable.

1502: March [N ROBERT FRANCIS N agam.rt LARL of MQNTGOMERIE,
Cornis growand upon ony han's. landis may on' nowayis be arreftit on the

ground for ony annuelrent auchtand furth of the famin landis be ony man.
Balfour, (ARRESTMENT.) p. 537.

1615, December 4 ~ MowaTtt" against. anmro&s of RICHARDSON.

I an action of quadiuple poinding, purfied’ by AIexander Moiwatt againft the
~ ereditors of Johifi Richardfon, the Lokps found, that o could not make.
arreftment, becaufe the time of makmg thereof his bon&i Was ’herxtab}e and fafiire
was given to him of an annualrent for his fum, And‘albeit, theie was 4 provifion

of the bond that it fhould pe lawful to. charge for the principal without regiftid--
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