firlt appnﬁng was fatxsﬁed the third appnﬁng not being within year and day of
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the firft, could not come in with the fecond, though within year and day of it.
3tio, It Was alleged, That the ordér ufed by thé fecond apprlfet albeit thereby
the firlt had been redeemed, the third would be excluded, becaufe the fecond
apprifer’ redeemmg the firft, he would fucceed in his place and he would be de-
cerned to denude in ﬁwours of the fecond, fo that he mlght found upon the ﬁrﬁ:
apprifing; which would exclude the third, having ufed no order within the legal,
and therefore, though it might’ redeem the fecond’ appnﬁng, yet it never could
rec'{eem thie firft. Nor Was there any thmg to hmder the fecond apprlfer to pafs

rom his’ order.

mit;, but evacuate and annul the apprifing redeemed ; and though the fecond
apprifer’ redeem, it’ could not be redeemable, without the fatlafaétlon of its own
fumis, and of the fums'in the firft apprifing ; yet that was only as utiliter gq/lum,
fo that the third apprifer redeeming from the fecond, the’ legal reverfion gives
him right to the order ufed by the fecond apprxfer, which he could not pafs from
to thé prejudice of the third: apprifer.

Tue Loxps found the fecond apprifer having ufed an order, ‘the fame was ef.
fectual ‘to the ‘third-apprifer, who thereby might not only redeem the fecond, but
“the firlt apprifing, and could’ not ‘be pafled from to the prejudice of the th1rd ap-

prifer.

1680. December 21.

. L5 Yeen

Stair, v. 2. p. 00,

Forses of Lavock against Bucaan.

Tue Lords brought in ‘a compnﬁng, led two years before the ﬁrﬁ eﬁ'e&ual one,
perfected by mfeftment pari paffi, asif it had been within year and day of it,
though the 62dad, Parliament 1661, feems only to fpeak of apprifings poﬁenor to,

the firft effectual one, and not of prior apprlﬁngs, except they be within year and

day’ of - then, ——2d{y, They found fuch a compnﬁng, commg in pari paﬁz, gave a

right to the lands pro mdzwg/'o 5 fo that the one rmght hmder the other from re-

......

a betftér tenant by the removal.

1941, Novewibér 17.
InxEs of Dunkinty being creditor to Stetvart of * Caftlehill, obtained decreet of*

Fol. Dic. v, 1. p. 17. Fountainhall, MS

3

Witiian Kine of Newmill ggainsf INngs of Dunkinty.

adjudication'of ‘his lands, upon the 14th June 1416, and on the 26th of Decem-’
ber thereafter, he charged the {uperior with hornig: William King being like-"
wife a creditor of Caftlehill’s, obtained decreet of’ adjudlcauon of ' his lands upon
the 1ft " January 1718, aid having applied to the fuperior, and paid the ulual
compofition, he obtained a charter of the faid lands of Caltlehill, auno 1721, and

Vor. L.

Ll

ﬁo 355;

No 36.

An apprifing,
led two years
lefore the firfk
effeCtual one,
brought in
pari pafi,

No 37.
The Grit
charge on an
adjudication,
renders it the
firft eifetual
one, though
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was thereon infeft the 4th December that fame year. In the ranking of the cre-
ditors, it was #nfiffed for Dunkinty, that the charge on his adjudication made it
the preferable one, and that King’s fhould be poftponed to his, as being without
year and day thereof. . '

For William King it was wrged, that the only rule for determining this quef-
tion, was the a& 1661, which eftablifhes a par: paffi preference of all comprifings
which come within year and day of the firft eflectual one; and it further declares
what fhall be held to be the firft effe@ual comprifing, to wit, either that on which
infeftment has followed, or the firft exact diligence for obtaining the fame.
Now, the loweft degree of diligence which can come under this defcription, is
fuch a requifition of the fuperior, as he is bound in duty to comply with, and as
will put him in mora, if he refufe to comply ; lefs than this can hardly be
thought a fufficient intimation to the f{uperior, far lefs come under the defcrip-
tion of exat diligence for obtaining infeftment, which is required to entitle a
comprifer to a preference to all other comprifings, as the firft effetual one. In
this cafe, Dunkinty did not offer a charter and a year’s rent, whereby the fu-
prior was no more bound to enter him, than if no charge at all had been given ;
and {o it was decided, 6th February 1669, Black;* confequently, King’s adjudica-
tion, on which charter and fafine folowed, is the firft effeCtual one, and muft be
the title for conneéting the real right of the lands in all time coming. And as
the creditors cannot avoid taking the benefit of his infeftment, they ought to be
found liable to him for the expence, by which that title was made up..

Anfwered for Dunkinty, That he could not difcover upon what reafon or au-
thority the interpretation now infifted for is founded ; the law has required exact
diligence, but it has no where mentioned or fuppofed ultimate diligence by de-
nunciation or. caption ; horning alone has been thought fufficient to interpel the
fuperior, fo as thereby to debar him, by any voluntary a&, from prefering a pofterior
adjudger, by giving him an infeftment.. And this {feems agreeable to the reafon of
the thing, and the nature of the diligence ; for an adjudication being a pignus
pratorium, the {uperior; cannot, in that time,} compel the adjudger to enter, becaufe
it may be redeemed ; and, for the fame reafon, there canly no neceflity upon an
adjudger, to offer a charter or a year’s rent along with Lis charge ; befides, uni-
form practice has eftablifhed it to be that exat diligence which the law has re-
quired, to make that adjudication effe¢tual upon which it is ufed ; and fo it has
been determined, 31t of January 1632, Fergufon.}: See Stair, tit. Infeftments of
property, § 30, p. 211.]] And itis begging the queftion, to fay, King’s infeft-
ment is the only title for conneéting the real right of the lands in all time com-
ing; for, if it was unduly given, it can have no effe¢t: On the contrary, at
whatever time Dunkinty fhall obtain his infeftment, it muft draw back to the

* Black againft French. Stair, v. 1. p. 599. Ses IxFerTMENT. + i e during the legal.
{ Fergufon againft M‘Kenzie. Durie, p. 616, dec CompETITION. Il Page z19. of the Edit. 1750.
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date of his charge, which, by itfelf, is fufficient to make his adjudication effec-
tual; and if this is the rule of preference, no queftion can remain conceining the
expences of King’s infeftment or his compofition ; for though by the ftatute, the
. creditors are burdened therewith, yet it is only in refpe& of the benefit which
“thence accrues to them ; and where no fuch benefit arifes, there-is no foundation
for the claim.
Tue Lorps found, That Dunkinty having charged the fuperlo*' apon hls ad-
Judication in anno 1716, the fame is thereby the firft effectual adjudication; - and
' therefore, William King of Newmill cannot claim the compofition paid by him
to the fuperior, nor expences of his charter and infeftment, anno 1721 in hoc ffatu,
the other creditors having no benefit thereby ; referving to the faid William
King, action againft the other creditors, in fo far-asthey may have benefit from
his infeftment againft the {uperior’s claim of non-entry, or otherwife, as accords.

Fol. Dic. v. 3. p. 13.” €. Home, No 182. p. 303.
*4* See INFEFTMENT for this cafe, as reported by Kilkeran, p. 8.

—

1752, Fuly 9. |
REPRESENTATIVES of Mr Davip Coupeg, agam.rt The other CREDITORS of
- SKELBO. " ¢

Ix the ranking of the creditors of Skelbo, it was objected to Couper’s adjadica-
tion, that the fammons of “adjudication”was executed’-before the days-of fpecial
charge weré elapfed, and therefore not reguiar. ‘The Lorp OrpiNary ¢ fuftain-

“ed the objettion relevant to po"[pone ‘the fald adjudlcatlon to fuch a(l]udlcatlons
“as were 1egu1ar1y fed upon fpeCIa‘I chax‘gcs, ,

“ Pleaded'ini a 1eclalmmg petltlon for the 1eprefentatxves of Couper : The aét of
federunt of ‘the 18th February 1721, Which’ prohibits the.raifing and executmg

any {ummons of adjudication within the days of fpecial charge, feems only to -

“yelate to adjudlcatxons pottetior in date to it 3 for, that the a&t 106, Pail. 7. ja. V.
till explainéd by the a& of federunt was not ‘clear as to this point. It does not
’ffay, that the days of fpecial . charge ‘uft ' be expired before letters of apprifing
“¢an be dire@ed;, but only, Thit letters fhall be directed, charging to enter w1th1n
forty days next after the charge, and failing thereof, letters thall be direéted to
‘apprife : Which words mlght have been thus 1nterpreted That after a charge to
“enter heir, letters might be immediately direCted to apprife; which, however,
could only be carried into execution, if the perfon charged fhould fail to enter
within the forty days: Nor is this more inconfiftent with the nature of the thing,
- than is that daily practice which makes the days of a general charge, and the
days of the annus deliberandi, to run on together. - _ ,
¢ Tue Lorps retufed the petition without aniwers, and adhered.”.

Pet. D, Greme.

Dalrymple. Fol. Dic. v. 3. p. 14 Fac. Col. No 27. p. 47.
Lla
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