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tlon from the said John Moffat, wherein he acknowledged, that he had received
the price of the ewes and lambs from the defender, by the pursuer’s order, and
' that he had repaid the same at different times. And, as to the point in issue, it
was observed, that the claim being prescribed by the quinquennial prescrlptmn,
all that he was bound to depone on was the single point, “ resting owing,” which
he has done by swearing, that it is not resting, payment being made to anothet
by the pursuer’s order ; 2do, Payment in all cases.is reckoned intrinsic, and the
constant course of decisions have run in that strain; nor can any good reason
be given, why payment to a man’s order should not be reckoned intrinsic, as
well as when made to himself; surely the defender’s oath is as much to be re-
lied on in the one case as the other ; 3¢i0, As this claim was constituted without
writ, it was natural to imagine, that it might be dissolved the same way; or,
put the case, that the claim had been brought within the five years, if the pur-
suer had proved the bargaih by witnesses, no doubt the defender would have
been allowed to prove the order the same way ; now, it appears very natural,
where the pursuer proves the libel by the defender’s oath, that he should be al-
- lowed to prove his defence in like manner; 4t0, It is a practice very usual to
pay debts constituted without writ upon the creditor’s verbal order; and ‘thé
contrary doctrine would be too great a clog on commerce, especially in small
matters ; a con31derat10n which ought to have great weight in determining the
present question.

' THE Lorps found the quality intrinsic.

: Fol. Dic. v. 2. p 297. C Home, No 47. p. 82.

ettt e

1742. - November 13. Lapy ForrEsTER against Lorp ELpHINGSTON,

Lapy ForrEesTER, as having right to a bill due by Lord Elphingston to-the
deceased Lord Forrester, dated anno 1716, brought a process for payment. The
defence was the vicennialaprescription. Whereupon the Lords ordained both
-parties-to’ give in memarials touching the state of the law of foreign mercantile
naticns, anent the endurance of bills at the time of the act 1631.
' The substance of the argument for the pursuer was, that, by the law of Scot-
land, great care is taken, in every case, to regulate the course of prescription ;
and, as there was no statute with respect to the endurance of bills, it ought to
be the same as in other contracts and bonds, 7, e. for 40 yeérs ; that it was ob-
served by Sir George Mackenzie, 'in his observations on the act 1669, the par-
liament expressly refused to limit the endurance thereof, but left the same to
"the common law.

* That What had given occasion to doubt, was the temporary prescription with

‘respect to the negotiation of bills, in order for recourse, and the summary dili-
gence allowed by act of palhament when duly protested within six months.
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But these have nothm‘g o do with a bill, ‘Wwhen it is comp\Iefeﬂ by accept—
ance ; 5 sce:ng, by ‘e acce‘ptance there is an o'bhgatron completed in sito genere
betw1xt the holder and ‘the accepter ‘the enaurance Whereof ‘ought ‘to aﬁ'ord
actlon aml Pursuxt for 1 recovery of ‘the money, as Iong 4s other contracts. See
215t article of the ‘edict Lewis XIV. 1631, and the 'Siedr Savary, Iib. 3. cdp. 6.
p-.162. ]une 1728 ‘Hedfferwxek See APPENDIX

For the defender it was observed ; That it was solery otvinig to the privilége of
commeice, ‘that bills of ‘exchange are sustained as probatxve and ‘because of the
spee(iy dlspatch the busmess of ‘merchants requxres, Whereby bills use not to be
kept up ‘for -any time; ‘and if they were so kept up, they would not be proba-
txve (as Lord Stair observes) and because it is the general custom of merchants,
Wthh partlcular statutes cannot remeid : That ho}ograph writs are the least ca-
pabie of forgery of any, and yet theie prescribe in 20 years; consequemky there
was much greater reason for hmxtmg the endurance of bxlls, as these are seldom
holograpg of the debtor or accepter : That people s manner o6f subscnptxon va-

ied often in the space of 20 years, and thereby may be apt to ‘forget whether
they subscnbed such deeds or not, which mlght be dangerous to both debtor
and credntor if they were even allowed to Tie as long over as hol’ograph writs,
wﬁen no dlhgence had ‘been done upon them ds the Taw’ du’ects.

As'to the Parliament’s refusing to limit the endurance of bills, it was observ-
ed, that, at that time, we had no act authonsmg summary dlhgence 50 that it
might be thought unreasonable to fix a prescrlpt‘xon “which might affect stran-
geis : ‘Bat now, when summary diligence is “alldtwed, if that is neglected, and
such writs lie over for 20 or 25 years, without any demand upon them, they
surely ought to have less faith than holograph deeds; especially if it is consi-
dered, that these last are not looked wpon as permarient securitiés, ‘and therefore
limited to 20 years ; consequently, bills are far less to be considered as such.
See Scarlet upon the law and custom of ‘exchange,:p. 327. Forbes, - p: $76.°Sa-
vary’s Universal Dict. of Commerce, p.:338. Statute of Limitations, 21st’ James,
1. cap. 16.

The pursuer, suspecting the validity of the defence referred resting owing-
to Lord Elphingston’s oath,

Who deponed, *that the bill was truly accepted-by him: That he has paid
no part of it either to Lord Forrester, or any having his - ‘order ; 'and that, in a-
conversation with my Lord Forrester when in Scotland, in the 1727, my Lord:
Forrester acknowledged he lay under many obligstions to the'defender > parti-.
cularly, for money lent by the defender to him ‘while in Flanders, fromrthe yéar
1707 to 1711, and particularly for entertaining his sister in his family. for many,
years: That he was conscious he was considerably in the defender’s ‘debt, and.
would give the deponent up. the bill for L. 50, if Mr-Caningham‘had. been in.
Edinburgh : That he would do it as soon as he returned to Scotland, and ‘woukd:
make a further aeknowledgment to the defender for ‘his favours to hinrand his.

sister:- And lastly,, that the defender had-ground to think, that the Lord Fore.
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' gester was tnote T s debt than the L. 5o, without . regard to he Lady Herbert-

Sinire’s uliwent For four orfive yeats.” \
Tari Liords found, Yhe ath-did not prove resting vwing.
Fél. Dic. v. 4. p. 204. G Hom, No 208.». 34&.

Y48, Yune 18. BLa1r against BaLrour,

Beair 4n Frrol, as creditor’to Patetson of ‘Dunmuir, having -arrested m the
Wands 6f Balfodr of Durbeg, and in 'the Turthcoming the ‘pursuer-having refer-
‘Yed to Dunbog’s eath what he wis resting owing-to ' Dunmuir-at the tinre of the
wHtreitment, ‘e -@¢posed, 'thdt ‘he 'was resting ‘to him ‘by *bondl ‘the sum of °L. ‘2§3 2
Sests, btadded several qualittes, partly resclvingiin-payments, -partly in com-
Petsdtions, ‘and, ‘hrer alia, tthdt e ‘had paid'to John Tmmrre, “town-clerk of *Cu-
par, at Whitsunday 1735, the:sum-of -L.:833 :'6 : ‘84. “upon a ‘decree of ‘furth..
-coming at'His-irdstaree againit:the deponent for a debt idue by Pummuir, but
wiichadeéree Iredid viot groduee,
:On advising this vath, a \general tepic xwas broaclredl from-the Bench, viz

That! &hhil@%iwiﬂ?‘ﬁemtmg ‘owing ‘is:veferred to odth, - asa -general-denial of

“fasting Bwing would be siffictent to exoner “thte ‘defernter, it were -wrong, ‘that

" Yesanse apdn has bt of ‘tenderriess condescended-upon the manner in which.

He fridde thesatisfaétion, this-asth:4hould: natbe keld . prebative of :every. thing
deponed, whether a proper payment or not. But as this was to overturn-what

thad Yeenivo:Tong degnted thessettled :primeiples-of ourdaw, so.it could at-no-rate:

-applyto “tivis. 0ade, 'whiere: theopaymexit was:depeneditorbe: made in consequence:
“of lalidecréc; for unfess -tlie dectse be produced, 1the-debiar-is not exenered, but.
-foight e obligedotopay overgan.
1xquerdingly e Riowos sryefased: &omﬂew*ttlns paymentill thedecree should:
:be prodused.”
) Fol. Dic.w.:4.°p-204. Kilkerran, (Qarn.) No:2.p..3 5%

e "
T§459. Murch. “MarcartT BetT-and her Hossanp ggains? Rorer " Harorre,

"MARGARET-ANDERSON, in.a testamentary settlement, conveyed, -dnter a/ia, 'vm
‘Margavet Bett, her danghter, a bill for L. 7 Sterling, dsawn: by Robert Hasdie.
apon-and: -actepted by ‘Trent of Pitcullojiand: indursed by Hardie to ‘Anderson,

- Havdie had been often entrustediby Margaret Andersanswith the ‘custody. 6f
‘her writs,’ and care of ‘her-affiirs ; and,: upon :her :death,’ her:danghter put: the

gaid bill, with several other writs, into  his- hands, andvsome time after married.

+David Innes..

: After the 'matriage; Margaret Bett, and dher:busband;. pureued 1an--exhibition.
-pefore the-Shexiff.of :Fife against-Hardie ;;in which, a*fter - exhjbiting -certain.
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