No 23.
Pluris petitio
is only infer-
red from the
-decree, not
from the li~
bel.

No 26.
A bond for
L. 5c¢ 15 af-
figned. The
allignee ad-
judges for the
whole fum,
although part
.of it had been
arrcﬁed, pre-
vious to his
-affignation,
arid altheugh
the debtor
lhad counter-
claims againft
the cedent.—
The adjudica-
tion reftricted
to a fecurity.
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110 ~ ADJUDICATION wvp APPRISING,
1743. February 5 - ‘
MAXVS ELL of Dalfwmton and RIDDELL of Glennddeﬂ agam;t M:LXVVELL cf

Barncleugh

" T objeé’tlon to an adJudlcatlon that the libel, upon: the ﬁrﬁ albemaxlve, CoB-
cluded, that the lands fhould be adjudged correfpondmg, not. only to the prin-
cipal fum and annualrents, and fifth part more, -but alfo to the penalty, was not
fuftained, even to the effe@ of opening the legal ; in refpedt, the adjudication pro-
ceeded, not on the faid firft alternative, but upon the fecond.

For, even though there had been the like error in libelling upon that alterna-
tive, on which the adjudication did proceed, yet if, when the decree came to be
p1onounced that error, of pluris petitio, had been rectified, and decree only fought,
‘and: obtamed for the fums truly duc the erfror, in the libel, would have been no
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bjfuize, 3o GOR‘DON a‘édin}t Baix of Tu]lo_ch_., »
~ KenveTH BAIN of Tulloch, and Roderick Dingiwal .of Cambufcurry, were

“bound together in “feveral obligations ; and ha.vmg ‘made a clearance between

themfelves, and fettled the feveral debts which each was bound to relieve the
other “of, Tulloch, befides, granted bond to Cambufcurry for L. 500 fterling,
which he afligned to Sir Robert Munzo of Foulis; but, before the affignation,
arrefiment had been ufed in the hands of the debtor, at the inftance of M‘Leod
of Cadbell; and, in a multiple-poinding, Cadboll was preferred to the extent of
xhe debt, on whxch he had arrefted.

Tuﬂoch’s eftate” being ad_]udged Slr Robert Monro raxfed an adjudlcatlon to bc
wighin_year and day; and it bemg objeé’ted to 'him, that he could take*decteet
for no more than the furplus of the fum for which Cadpoll was preferred: 2do,

. "Fhet the debtor had right of retention. until he was relieved of certain debts, in

which he was bound for Cambufcurry ,-—-Decreet w flS pronounced refervmg all
.1t muft_be obferved, that, before. the decreet, er Robe,rt'had purchafed thc
dEbt ~.on which C‘adboll’s arreﬁment proceeded, -but: d}d ‘not plead upon it in that

X procefs ,

John Gordon merchiantin E dmbm‘gh as difponee from Sir Rabert Monro n-
ﬁﬁed in & proce{‘s of miails and duties, ‘on the adJudrcatlon -and d‘r dbove” de-
fences being proponed and infifted on, as relévant, not only to reduce it to the
fum for which it ought to have been pronounced, with penalty effeiring thereto,
but to cut down the accumulations altogether ; which, being penal, ought not te
be incurred, when, by reafon of the pluris petitio, the debtor was not bound te



