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" Kilkerran reports the, fame cafe -

Wasre 2 bill was drawn payable at London forty days after date, and not
protefted by the indorfee till the day after the three days of grace were expired,
when, at one and the fame time, it was protefted for not acceptance and for
not payment ; in an action of recourfe againft the indorfer, the Lorps, in re-
fpec it was not alleged that the practice, with regard to bills of ex¢hange in
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London, differs from the pradice in this country, which is, that bills muff be

protefted for not acceptance on or before the day of p,a.,ymt;nt H Found, ¢ that
the purfuer could have no recourfe.’ S S

And this alfo determines, by implication at leaft, another point agreeable to
former judgments, that where bills are drawn at cegiain ufances, it iy not ne-
ceffary to prefent them for acceptance before the day of payment; but that
muft not be allowed to elapfe ; for, though there be days of grace for payment,
there is nos.pne hour of grace foracceptance. . . o

It was thought separatin releyant, that the protefl for pot’ payment was not
till the day. afser expiry iof the days of grace; _potwithflanding it might
have bees trug; .82 was allegsd, shat by the courls of the poft, the notification
of the difhanour was 33 foon made 3s it could bave been, if the proteft had
heen taken upan the laft day of grace. For the due gegatiation and the due
notification are different things, and the failure in the gne or the gther j fata]

to the recourfe ; and though it is unneceflary to affign reafons for an eftablifhed’

,
.

euftom, which bas the force of 2 1aw, it is a pofiible gafe that a perfon, on whom
2 bill is drawn, may be willing to pay:on the laft day of grace, apd next day a
veafon have eccwred for refufing it. But there Was no accafion to give judg.
rhent on this point, the point the interlocutor puts it on haying been fufficient.
Fide 28th July 1749, Jamicfon coutra Gillefpie, No. 147. p. 1579 . ‘
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1743 Desember 20. OuCHTERLONY against HUNTER.

Sgvirat bills having been drawn in Séot,l’_andﬁ,} by Hunter upon Charles Mur-
ray in London, payable to Peter Murdoch merchant in Glafgaw, or order, which

were paid by Ouchtetlony supra proteft for honour of the drawer : In the a&ion"

at Ouchterlony’s inftance againft Hunter, the drawer for recourfe, the gueflion.

oncurred, How far one who pays supra proteft for honeur of the drawer, is bound,

to.give the fame timeaus notification, as the porteur is, of the difhonour of the,
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On the one hand, part of the Court was of opinion, That as the porteur in
cafe of a proteft for not acceptance, or not payment, lofes his recourfe, if he
omit by the firft, or at fartheft by the fecond poft, after proteft for not accept-
ance, or for not payment, to give notice to the drawer of the difhonour of the
bill ; fo, where one pays supra proteft for honour of the drawer, he in like man-
ner lofes his recourfe where the like timeous intimation is not made. For as in
general a negotiorum gestor is liable to the rules by which the negotium gestum is
governed, fo the drawer ought not to be put in a werfe cafe by another’s inter-

.poﬁng,' than he would have been, had it been left to the porteur to notify the

dithonour of the bill ; and the reafon of the thing was faid to be in both cafes
the fame, that the drawer may be put on his guard to fecure the perfon’s effeéts
on whom he drew the bill.  And accordingly, the feveral authors who have treated

~of bills, fuch as Marius. ‘and Scarlet, from whofe authority Forbes fupports his
'opfmon, (vide Forbes’s Treatife on Bills, page 100 and 150, Edition 1718,) con-

cur in it as an eftablithed point, that, in order to recourfe, the fame timeous notifi-
cation is-required in the one cafe as ih the other.

On the other hand, others of the Lorps were of opinion,- That there was this
difference between the porteur and one who pays supra proteft for the honour of
the drawer, that by the bill contra&, the porteur undertakes diligence; and there-
fore is bound to make timeous notification to the drawer when the bill is difho-
noured ; whereas, he who pays supra proteft, has undertaken no diligence, and
therefore, if he loft his recourfe, it muft be on another foundation ; ; and that can
only be damage, whxch if the drawer cannot qualify, the recourfe 1s ftill com-

- petent.

This, however, was no farther carried, tﬁan that a nonﬁcanon would not be:
neceflary according to the ftrict rules of the bill contra@, admitting ftill that e-
quity required a notification in a reafonable time.  And, as it was thought this
ought not to exceed ten days or a fortnight, it was therefore unanimoufly agreed,.
that the purfuer had Ioft his recourfe as to- fuch of the bills as had been paid in
March, and of which no notification had been made to the drawer fooner than.
the 20th of May : But as fo one bill which had been paid on the 18th of May,
and the payment notified on the 26th, on the vote ftated, Whether it was com-
petent to the defender, the drawer, to object thereto, without inftructing damage
through the want of more early notification ? No lefs than {ix of the Lords were
non liguet, four for finding the objection competent, four for finding it not com-
petent, which laft did, by the Prefident’s cafting vote, prevail,

But, upon advifing a petition and anfwers, though little was faid farther
than enlarging upon the former topics, -it carried by a great majority, to ¢ Find .
¢ the objection competent, and the notification mot fufficient,’ although the
defender, the drawer, could not inftrutt damage ; which was, in other words,
That he who pays supra proteft, 1s bound to the fame timeous notification as the
porteur.
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N. B. Before-either of the above judgments, the Lords had remitted to two
merchants in Edinburgh, noted dealers in bills, Coutts and Arbuthnot, to report
their opinion upon the pracice of merchants, who reported, That where a billis
taken up supra proteft for honour of the drawer, in order to entitle the payer to
recourfe, notification ought to be made thereof to the drawer the poft immedi-
ately after taking up the bill, or the next following poft, and that fuch was the
cuftom of merchants, &c.

At the fame time, there was produced by Ouchterlony the opinions of feveral

noted bankers in London, bearing, That by a& of Parliament, the perfon who.
retires & bill supra proteft for honour of the drawer, is allowed fourteen days to
notify the fame to the drawer, in order to entitle to recourfe, and that fuch was

the caftom of merchants; and further, that the merchant, whofe bills are taken.

up for honour, fhould always: be liable, even where advice is wanted, unlefs it
appear he has loft opportunities of fecuring himfelf by the want of advice. But
thefe the Court had no regard to, as they had been mendicated by the purfuer,

and not obtained by order as the others were, and.as they proceeded upon a mif--
apprehenfion of the a& of Parliament therein. referred to, which is that of the-

gth and roth of King William HIL c. 17. -which manifeftly refers to inland bills
within the kingdom of England, and allews fourteen-days for fending the proteft
and g1v1ng notice. to the drawer of the.difhonour of the bill; which, as it was a
law made in England. before the. Union, cannot.govern bills between Scotland
and England, or other foreign bills..

But nbtwithﬁ'andingthe above judgments touching the notification neceffary:

to. be given, the caufe came at laft to- be determined on a-different medium, and

to be given for Hunter-the defender; who was found to be only a.nominal drawer, .

whofe faith was not followed by the: porteur of the bills, the perfon by whom

they were payable, nor by Ouchterlony, who accepted supra proteft for honour. .

Fol..Dic. 3. p. 89.. Kilkerran, (BirLs of Excuance.) No 9. p. 7\.

1746. Déecember - 12: ALEXANDER LiT¥LEJOHN against WALTER ALLAN.

Waisre a-bill wasnot duly negotiated; by the porteur’s omitting to-prefent it
in-due-time for acceptance, recourfe was- refufed ; notwithftanding : the - reply;
That the drawer fuffered-no prejudice, the perfon drawn upon- being, to -this
hour, unquefhonably folvent.

That reply is never admitted, but Where the-drawer- has no- effe®ts in- the -

hands of the perfon-drawn upon..
Fol. Dic. v. 3. p. 84. Kilkerran, (BirLs of Excraxct.) No 1. p: 76
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