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T744. February:

Competition betwixt JOHN Wopropr, Truftee for the Credxtms of GRIERSO\T and
Gamrys, Merchants in Edinburgh, and Meflts Faruorm and ALEXANDER .
Arsuranot and Company.

Crizrson and Gamrns having thipped a cargo of brandy, &c. from Holland
for Norway, the fhip was driven (by. ftrefs of weather) up the Forth, where John
M<Naughton, colleGtor of the cuftoms at Anftruther, feized. the fame as run
goods Upon which the owners brought an action.of trefpafs agamft him before
the Court of Exchequer, concludmg for damages, for-unlawfully feizing their
property. This caufe came on in Candlemas term: 1741-2; and on Whitfunday
term thereafter ;. in both which terms it was put off at the defendant’s requeft,
he paying cofts.of fuit. At laft, on: Whitfunday term 14743; the caufe was de-
termined, when the plaintiffs recovered a verdict. for.210k Sterhng of damages;
and likewife 55l. Sterling.for cofts of "(uit:

In Auguft 1742, Mefils. Fairholm and Arbuthnot and’ Company, being credi-
tors to Grierfon.and Gairns, arrefted’in-the hands of M‘Naughton all fums due
by him to. their debtar; and, on. the 14th of June 1743, Grierfon and Gairns

aﬁlgned over this claim-againit’ M‘N”aughton to their creditors ; which affigna-

tion was intimate the next day :- Arreftment was likewife ufed. by Alexander Ar«
buthnot and Campany, in the hands of M‘Naughton, on"the 17th June 1743.
Thefe claimants having intimated their clzums to M:N. aughton he raifed a mul- :
tiplepoinding. -

For the truftee it was pléaded, That he ought to be preferred to Meflrs -Fair-
olm and Arbuthnot, becaufe the arreftee was not debtor to the common debtor
at the-date of their arreﬁments, which were laid - on long before' the judgment
given in-Exchequer; which. was evident: ffom . this, that' the: common debtors
might have defifted fronrthe action, or might have. dxfcharged the fame againtt.
the arreftee ; in-either of. which cafes the arrefters .could. have ‘had no remedy:
The verdi®@of. the jury did indeed conftitute him-a debtor in a {pecial fum there-
in exprefled ; but this was done pofterior to the arrefter’s diligence ; and that it i
triti juris, if- the arreftee is not debtor to the common: debtor, the time of the ar-
reftment, no {upervenient debt will be- affected by the prior arreftment, which
arifes from the conception of the diligence, rendering litigious the effects -of ‘the
common débtor in the hands of” the arreftee, only at the very point of ‘time it is
1aid on, and has no concern with what happened before, or is to pafs afterwards.

In the next place, the truftee ought likewife to be preferred,. in- vxrtue of his-
affignation, to the.arrefters, withr refpeé’c to the fumrawarded in namelof cofts of
fuit ; not-only. for the reafons-already given, but likewife, in- refpeét no part of
thefe" cofts of fuit were laid ‘out at the date of the arreftments, norfor ten-months -
thereafter. ‘That it was not-eafy to difcover, how an arreftment laid on; not
only before thefe expences were. modified by a judge, but befors any part of .
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them were incurred, or laid out by the common debtors, could be the founda-
tion of a furthcoming for thefe expences or cofts. That arreftments did not reach
acquirenda,.Was certain ; and, that the common debtor had no tight to them till
they were modified by a proper judge, was equally certain : Surely they had no
title to demand them from the arreftee until they were laid out; confequently

the arrefters (who mulft put themfelves in their place) can have no right whatgver

to thefe expences.
For Meflts Fairholm and Arbuthnot, arrefters, it was pleaded, That the affig-

nation granted by the common debtors to the truftee, was the deed of peifons
infolvent, under diligence of horning and caption at the time, clearly in defraud

of the arrefter’s diligence, and to convey away the fubjeds, to their prejudice, to
‘other creditors whom the difponers favoured more, and who had ‘done no dili-

gence at all ; and therefore the aflignation, though it might denude the cedent,
could not be fet up to compete with the diligence of any lawful creditor, far lefs
with them, in defraud of whofe more timely diligence the aflignation was made,

‘only two days before the judgment was recovered ; and, that the affignation was

granted on purpofe to exclude their arreftments, 1s evident from a claufe therein,

which debars fuch creditors as did not pafs from their diligence, from having any

benefit thereby, fo that it was plain the aflignation was null, and reducible on the
ac 1621. If this point is with the arrefters, as they apprehend it is, it fuper-

fedes entering into the argument, How far arreftment was proper and habile be-

fore judgment actually recovered ? and particularly, Whether it can carry the

Tum awarded for cofts, which are fuid to have been incurred after the arreftment

was ufed, as they ufed another arreftment after judgment had been recovered,

~which muft for certain carry the fubje@, if the aflignation is null? But, fuppof-
ing 1t was not null, they apprehend that arreftment was competent during the

dependence ; and, as their arreftment was long prior to the affignation, it muft
give right to what came afterwards toe be decerned, in name of damages and
cofts. Here it may be proper to obferve, that the aflignation itfelf was prior to

the judgment, as well as the arreltment. And it would be a very extraordinary

do@rine, that a debtor thould be pofleffed of a right, which he might convey by
voluntary affignment ; and yet that right was not affe@able by the diligence of
his creditors. Every fubject a debtor is poffeffed of, and every claim he has, is

-affe@able by fome one diligence or other, for payment of his debts: And, as ar-

reflment was the only diligence for affe@ting this claim that Gairns and Grierfon
had againft M‘Naughton for feizing their goods, the arreitment was therefore
habile and eompetent, and did ftate the creditors in,the right of their-debtor : ¢
aas indeed uncertain before judgment, whether M‘Naughton was debtor ta
Gairns and Grierfon ; for, if he had been acqultted all demand muft have ceaf-
ed : But the claim, fuch as it was at the tlme,, was carried by the arreftment ;

and the arrefters had right to whatever came in the event to be decerned to
Gairns and Grierfon ; nor can it be admitted that they could have deﬁﬁed or dlf—z
charged their adion after arreftment was ufed to the prejudice of the arrefteis,
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*who had ¥ight, s judicial affignees, to have-followed Furiy the claim  compefent
to theit debtor.. See qpth June 1734, Snee, infra b, ¢. 3d-February 1736 Eagl
‘of Aberdeén, infrab.s..© © . . : R S Y

THE Lorps, found the aflighation reducible" upon” the: at- 1621, there having
been difigenice by horning at-Meflts Fairholm ang Arbuthnot, and  Alegaisder
Arbuthnot’s inftance, prior to the granting of the affignation ;- and prefersed tie
“arrefters,. - S . : S T R S
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7 The CREDITORS of Tromas DuNsar against Six James Grang," > A
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- THomas Dungir . of Wefifield. having become infolvent, 4 variety of adjudicas
tions were led againft his eftate, ‘of 'which that obtained by :My ‘Cuming of" Altyre
on the 2gth November 1788 was the firfy effeGtual, and in February. i 789 a:{iim-
mons of ranking and fale was executed againft him;, .7 . R e
-:On the 2d May 1789, Mt Dunbai granted to Sir James Grant a bond of “cor-
roboration, accumulating into ene fum, bearing intereft from Whitfunday 1788;
the principal and intereft due-at that term on the following claims, viz. A bill
payable in 1781, upon which 10 diligence had followed 3 abond, in which Sir
James was cautioner for Mr Dunbar; a bond and a bill, in which Si James,
though ifr reality only: cautiotier for him, was ex facie, joint obligant. - The three
laft had :been: paid by a truftee for:Sir James; who dfterwards afligned the fecurities
e T e e, N F . NP
- Upon: the bond: of corrobbration: Sir James adjudged on' the 4th Auguft 198,
*""Afid 811 his producing this interéft in the ranking, .the common agent; befides
ftating a variety of Bbjeétions to the original grounds of debt, on which 1o judg:
Ment was given, contended, that the bdnd of ‘corroboration was reducible-on 'the
n&'16‘21,':a's‘b'eiﬁgapréjudi’cfai'mf;héispim diligence of other creditors, -
- Sir James Grant, on the v(’)tﬁe_’r"haﬁdi;?ﬂéadcd,f'Theié& 1621 was interided. folely
to-reprefs the fraudulent tranfadtions 6f Bankrupts, It flates, in its preamble, the
mifchiefs arifing fom' their gratuitois deeds in- favour of .conjund and confident
perfons in defraud bf lawful creditors. fItf'dec'Iare's' lable. to feduction, w0, All
alienations of that defcription. / ads,. Any: voluntary ‘Payment’ of tight-made “by.
‘ a dyvour, or an 5iriterpbf¢<f paitiker of his fraud,’ ‘to: one ‘crediterin défraud of
the prior diligence of ‘another, at the inftance of the party injured,, and it-punifhes
with infamy all parties concetned in'fuch tranfadtions, . - .1 - ., AR
The ftatute muft therefore have had ‘in view deeds of a very’ diffdrent coyp -
pléxii&n-from the bond now in queftion, which ean be- confidered in ‘no other
light than as a renewal’ of the voucher for a juft’ debt, ‘and which, fo far -from’
being fraudulent, it was the: duty of the debtor to grant, Its fole obje@ was to
fave the expence of a decreé of conflitution, which, with an adjudication follow-
Vor. III. SR 6F B
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