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mala fide, they are noways fufficient ; by her confent, that the children fhould
‘be provided with the coal, was in contemplation of her eldeft fon’s marriage,
which took effe¢t; and the reft are mere prefumptions ; and dato, fhe had known
privata netitia non nocet, unlefs there had been {fome intimation, citation, or judicial
act, to put her in mala fide; and efpecially private knowledge infers not mala
Jfides, unlefs it had been anterior to her pofleffion.—The purfuer answered to the
laft point, That albeit private knowledge in fome cafes would not infer mala fides
among ftrangers, yet a mother, knowing the right of her own children, whereof
one were in her womb, it puts her in mala fide, feeing the was thereby obliged
to have fought tutors, and preferved their right.

Tre Lorps found the evidences fufficient to prove the defender to have been
in mala fide, and therefore repelled this defence alfo, and ordained the defender
to compt for the intromiffions ; but found that the charge ought not to be flated
according as the profit of the coal fell out to be, but as the profit thereof might be
communibus annis, in regard fhe quitted her certain liferent of the lands for an un-
certain coal ; and therefore abated a fourth part of what the free profit of the
coal was found to be by the laft account. See Hussanp and Wirk.

Fol. Dic., v. 1. p. 109.  Stair, v. 1. p. 141.

eI

February 12. WiLriam CockBuRN against RoBeErTsoN and SLEcH.

1697.

AxsrucHeLL reported William Cockburn, fon to Provoft Cockburn in Had-
dington, againft Robertfon and Sleich, for the half of the mails and duties, as
heir-portioner with her to his uncle. Alleged, The purfuer having gone out of
the country to Barbadoes, and being reputed dead, I Sleich ferved fole heir to my
brother, by which colourable title I having poflefled, the bygones are frudfus
bona fide consumpti et percepti—Answered, 1mo, Bona fides is not in lucrative
titles of fucceflion and the like, but only where the caufe is onerous, as amongft
creditors or purchafers. 2do, The prefumption lay for me, that I was ftill alive;
and my father appeared at your fervice, and protefted againft the inqueft, if
they fhould retour you fole heir. Tue Lorps repelled the defence founded
on the bona fides in refpe& of the two an{wers.

Fol. Dic. v. 1. p. 110, Fountainbhall, v. 1. p. 766,

T

1746, July 135. Sir ANDREW AGNEW, qgainst Hawtnorn of Wigg.

Sk AxprEw AcNzw of Lochnaw, 1ft May 1672, difponed to his brother
William Agnéw of Wigg, and his heirs-male and aflignees whatfoever ; which
failing, to return to the faid Sir Andraw Agnew and his heirs-male, the lands of

Polmallet and Oldbreck.



Seers 4. BONA FIDE CONSUMPTION, 1733

- William Agnew, fon to the difponee, died anno 1938, whereby the male-line

failed, and was f{ucceeded in the grofs of his eftate by Hugh Hawthorn, his
grand-nephew by his fifter, who entered alfo to the poffeflion of thefe lands.

-Sir Andrew Agnew, heir-male to the difponer, raifed a declarator of his rlght ’

to the lands, and a repetition of the rents intromitted with, in which the Lord
Ordinary declared in his favour, and found he had right to the mails and du-
ties from ‘the citation, but made avifandum to the Lords, how far the bygorie
- rents were bona fide percepti et consumpti.

~Pleaded for the purfuer :—That unlefs there were a coIourable tltle, there
could be no bona fides ; Stair, p. 175, at the begmnmg, -16th November 1633,

Grant againft Grant, No 24. p. 1743.
“'The purfuer’s attion was bereditatis petitio ; the defender in which had no

nght to retain thc reaped frults, L2 §3.etl 25 § 11, 4 de beredztatz.r petix

tione.
Pleaded for the defender --He was umverfal heir, and entered to the poflel-

fion of the eftate, not knowing the fucceffion to thefe two parcels was deftined

to go in a different channel; fo that he poflefled pro berede, which was a tltlc‘

of usucapion, l. 3. f pro berede, and lefs than was fufficient to usucapion, was a
fufficient title to acquire the frujts ; Yoet, num. 30. de acquiren. rer. dom.
"To make one pofleflor pro berede, it was fufficient that he thought himfelf
heir,- 1. 11. ff. de ber. pet. »
With regard to the lands of Oldbreck, the late ngg was infeft therein, anns
1700, under the Great Seal, to him and his heirs whatfoever, upon the reﬁgna-
tion of the Earl of - Caffillis, which was a title to found the defender’s pofleffion

upon
feat, the feu-duties whereof belonged to the Earl of Caflillis as Lord of Erec-,

tion ; and Wigg having purchafed from him his feu-duty, - took the right in the
form of ‘a difpofition to the fuperiority ; but it appeared from the difpofition,

that the property, Wthh alone could carry the rents, depended on another

right.
~ On the firft report of this caufe, it was alleged by the purfuer That Mr Haw-

thom had made up titles in his perfon t6 the whole of his grand-uncle’s eftate,
except thefe two parcels ;- in doing whereof he could not but difcover the nature
of -the+deftination, and confequently that he had no right to:them, and therefore
had not attempted to make up titles.

On this it was remitted to the Ordinary, and again reported.

William, the original difponee, was infeft in the lands of Skeog; holden of

the Eail of Caffillis, 1t ]une 1671
He was infeft in Caftlewigg, and fome other parcels, 2 5th O&ober 1671 on

a charter from the Bifhop of Galloway.
Sir Andrew Agnew difponed to him, 1ft May 1672, Oldbreck and ’Pollmallet,

on which no infeftment was expede.
Vor. IV. 1o M

“ Pleaded for the purfuer : That thefe lands were part of the Abbacy of Saul-
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William, his fon, was feryed heir to him, gth November 1693, in Caftlewigg,
&c. and infeft therein 11th May 1696. He acquired the fuperiority of the lands
of Skeog, lands of Dunance, and feu-duties of Oldbreck, from the Earl of
Caffillis, and took the right to the whole, in the form of a difpofition to the fu-
periority, 12th June 1700, with this claufe iz gramio, ¢ That the fame fhould
¢ nowife hurt, or prejudge the rights and {ecurities of the property of the faid
* Jands.” And, en the refignation in this difpofition, expede a charter under
the great {eal, whereon he was infeft 24th May 1401.

Afterwards he purchafed the lands of Cutreoch, and fome others, 24th March
1724, and 25th March 17235, in none of which he was infeft.

Mr Hawthorn was ferved heir in the whole lands cantained in the retour 1695,
and in the pharter 1700, and alfo executed the procuratories relating to thofe
Finds wherein his predeceflor was not infeft, and was infeft in the whole,

Pleaded for the purfuer : That from this ftate of the cade, it appeared plainly
the defender had been well-acquainted with the cepdition of the rights of the
eftate ; and there could be no other prefumption than that he knew he had no
right to thefe two parcels, and fo could not be in bona fide. '

Pleaded for the defender :—It ought nct to be prefumed that he had made an:
accurate fearch into his predeceffor's papers, and difcovered the difpofition 1672,
whereon the purfuer had prevailed in his declarator : He had ferved heir in the
lands contained in his predeceflor’s infeftment, ; and the purchafé of thefe laﬁds
wherein he had not been infeft, was recent, and confiftent with his knowledge H
and thus he entered upon the pofleffion of the eftate.

With regard to Oldbreck, his predeceflor was infeft therein under the Great:
Seal, which was a colourable title:. '

There was no queftion put concerning the rents of Pollmallet;; but concern-
ing thofe of Oldbreck, urged in his favour, That it appeared he had made up
his titles thereto, on the foundation. of the charter 1700, whence it was to be
prefumed he had taken that for the title by which. Agnew of Wigg poflefled it,;
and confequently was:in bona fide.

Answered : This argument would extend alfo in its confequences to Pollmallet,
as proceedmg on. the fuppofition that ke bad not feen the difpofition 1672 ; bat,
indeed, in making up his titles, he had done' no more than was neceflary for
him to carry the feu-duties, to which he had right by that charter and difpofition
whereon it praceeded, which bore to be without prejudice to. the rights to the

property..
Tue Lorps repelled the defence of bona fides:

Reporter, E/cbm.. A& W. Grant & LazUmrl.\ Alt. 4, Macdouall & R. Dundas. Clerk, Eorbes.
Fol. Dic. v. 3. . 95. D. Falcaner, v. 1. No 231. p. 158.



