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1741, June 17.
Joun SroTTiswooD of that Ilk against The CREDITORS of PRESTONGRANGE.

A marginal note upon a back-bond, dated in the year 1679, signed by the
granter, but no mention made either of the writer of said margin, or of witnesses
to it, was notwithstanding found good against the user of the deed.

The Lords had formerly found the marginal nate null; but that judgment
being reversed on an appeal, this judgment was now given in compliance with the
order of the House of Peers,

Kilkerran, No. 6. fi. 606.

!l

174'7.  Nevember 1'7. v
Mgrs. Erzonora, Mary, and Anw BoTHWELS, against WirLrLiam Earrpn
' of HomE. '

* Charles Earl of Home, grandfather to the present Earl, having left his younger
children unprovided, Alexander Earl of Home his son, father to the present Earl,
on a transaction with the Countess his mother, granted bond, to his two sisters,
Ladies Marjory and Margaret, and George- his brother, for 20;000 merks, viz. to
each of the said Ladies 7000 merks, and to George 6000 merks, payable at the

first term after their respective majoritie§ or marriages, &c. and, by a subsequent

clause in the bond, it is provided, ¢ that, in case of the decease of any of the said
Ladies Marjory and Margaret, or George their brother, before their respective
majority or marriage ; then, if one of them decease, the deceasant’s portion shall

fall and accresce to the two survivors equally ; and, in case of the decease of one-

or both of the last two survivors, the portion of the deceasing shall fall to the
granter-himself.” The Ladies Marjory and Margaret did lnng survive majority,

and, in the year 1718, obtained decree of adjudication against their nephew the
present Earl of Home, whereby the sums due to them by said bond of provision.

become heritable.
In the year 1785, Lady Marjory being then dead, Lady Margaret intermarries

with Mr. Bothwell, eldest son to the Lord Holyroodhouse, and, in her contract of |

marriage, conveyed not only her own provision of 7000 merks, and the adjudica.
tion as.corresponding thereto, but also the one half of her sister Lady Marjory's
provision, as devolved to her by her sister’s death, by. the aforesaid clause ‘of sub-
stitution in the bond of provision. . : o
In an action of mails and duties pursued against the tenants of the Earl’s estate,
at.the instance of Mrs. Eleonora, Mary and Ann Bothwells, as deriving righy
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to the said adjudication, it was objected for the Earl, that the substitution where-
by Lady Margaret claimed a share of her deceased sister’s provision, was at an end
by her sister’s haying survived the years of majority, being the first event upon
which the provision became payable ; and, if so, then, although Lady Margaret
might have been entitled to the half of her sister’s portion as executrix to her, if
the same had remained moveable, yet, as it had been rendered heritable by the
adjudication, it belonged to the Earl as her heir.

Accordingly, the Lords found, ¢ that the substitution was at an end, in respect
that Lady Marjory Home did survive the years of majority, and remitted to the
Ordinary to proceed accordingly.”

As the particle or is a disjunctive, taking the words of the substitution strictly,
if either of the two did not happen, the substitution takes place; but as in such

—cases the intention of parties is to be considered, it was here thought plainly to
have been meant, that if either the one term or the other was come, there was no
place for the substitution ; otherwise, suppose Lady Marjory had been marriéd,
if she had not also been past one and twenty, the substitution would have taken
-place ; which is impossible to suppose to have been the meaning.

1t was farther said for the said Ladies, pursuers, that supposing the substitu-
tion to have been at an end by the death of Lady Marjory Home, yet the Earl is
barred from quarrelling the pursuers’ right, in respect that he is a party in Lady
Margaret’s contract of marriage, wherein she conveys the subject in question
to the pursuers’ author, and signing as consenter to it, which imports conveyance
.of all right<in. him. ’

Answered for the Earl : That truly he had signed the contract only honoris -
causa, not imagining himself anywise concerned with the obligations therein, which
were never communicated to him or communed on with them, and therefore was
at liberty to make all legal objections to his being caught in such a snare ; and the
.objection he made was, that his subscription was not legally attested.
 The fact was, That the contract of marriage bore in the narrative to be entered
‘into between the Master of Holyroodhouse, with consent of his father and mother

".on the one part, and Lady Margaret Home, with consent of the Dowager of

Home, her mother, and William Earl of Homg, her nephew, on the other part;
and the testing clause was in these words; ¢ In wit_ness whereof, both parties do
_subscribe these presents, consisting of this and.fifteen preceding pages, all marked
_conform to.aet of Parliament, written -by,”” &c. Then follow the subscriptions of
Mr. Bothwel and Lady Margaret the princjpals, and .after them, those of Lord
Holyroodhouse, his Lady, the Countess of Home and Earl of Home, who all add
to their subscription ¢ consents.”” But thennone of the preceding 15 pages are sub-
scribed by the Earl of Home, the Countess his mother, or the Lady Holyrood-
house, but only by the bridegroom and bride, and Lord Holyroodhouse the bride-
.groom’s father ; and.this was pleaded by the Earl to be a nullity as to him upon
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the act 1696, which requires all the pages to be signed as the margins were before,

whereby the signing of each page is a substantial requisite.

Accordingly, the Lords having considered the form of the attestation, and that
the Earl of Home signs only consenter-on the last page, found, ¢ That his sub--

scription does not debar him from quarrelling the title of the pursuers to the half
of Lady Mar]ory Home’s provxsxon, and remitted to the Ordihary to proceed
accordingly.”

It was urged by such of the Lords as differed from this Judgment, that the act
1696, requiring the pages to be signed as margms were before, did not absolutely
annul deeds as to all parties who did not sign every page ; for when margins were
in use to be signed, if some of the parties signed the margins, whereby constabat
that the deed was fair, that was enough to make the deed effectual against all the
parties signers of the last page, although some of them had not signed the margins.
Thus, where a dis’position granted by a wife with consent of her husband, was
signed on the margins by the husband only, it was sustained, although the w1fe,
whao was the principal dxsponer, sxgned only the last page.

Ktlkerran, No. 18. fu. 610,

* * D. Falconer’s report of this case is No. 4%, p. 5662. voce HoMoLOGATION.

1748. - February 11. TavLor against LorD Braco.

The Lords have now in three several instances sustained a bond granted by a
principal and cautioner, docqueted thus ; ¢ I have subscribed these presents before
these witnesses,” &c. First on February 14, 1712, Orr against Wallace, infra, 4. t.
though the witnesses might, notwithstanding of what the docquet asserts, have only
seen one of them subscribe, and no matter which as to the cautioner ; and “after-
wards, Jaﬁﬁary 15, 1734, Gilmour against Black, a bond by principal and cautioner,
docqueted in the same manner, was sustained in respect of the former decision,
~ And now of this date, the bond by Geddes younger of Esset as principal, and
Geddes elder of Esset as cautloner, whereof mentmn is made, voce CREDITORS

OF A DEFUNC'P, ‘No. 8: p. 8128, was’ sustained, in respect of these two decisions,
bemg docque’ced thirs, . I have wntten and subscrxbed theSe presents before these,

-witnesses:”
_Kilkerran, No. 14. /z. 612.

** D. ‘F‘alcdner "rep'o"x*'ts' this cise :

In the cause between these parnes, No. 8. p - 8¥98. it ‘was' further: plead.‘

ed 'in a bill agamst ‘the interlocuter” 26th- NOVember, that it appeared ‘by the

bond, Andréw Geddes the son- Was prificipal debtor, and- Archibald the'fathes
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