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the ather three till one be cited to represent the said Catherine, seeing all the  No 34,
four must be in the field, and therefore craved, seeing he could not divide his ;ﬂ;t;‘g.y\iz‘;c,
process, and that he could not be cbliged to raise a new ane, because of this un-  sun.
foreseen emergent of one of the heir’s deaths, that the Lords would grant dili-
gence to cite the next eldest son of Thornton cum processu, and his father as tu«
tor and administrator of the law to him;, that he be not put to a separate pro-
cess against him, or to wait the anmnas deltberandi, exe he cam be cited ;. and see=
ing the Lords, by the late act of sederunt in November last, have declared, that
if the debtor, or his apparent heir, or other defenders, shall die, the process
shall stop no longer than till the next apparent heir be cited on-a diligence,
without waiting the outrunning of the amnus deliberandi, and that the parity of.
reason was- the same in that case.. But the Lorps thought there was a great
- difference betwixt processes of sales-and ranking, to which the act of sederunt
only related, as being summary processes. and the-constitution of a debt against
apparent heirs, which was the present case ; and: remembered that, in.the case
of Sir William Nicolson, the creditors were: twice stopped by the death of two
apparent heirs, and put to stay the year of deliberation ; and, on this account,
they refused the said Mr Andrew Ramsay’s bill, and would give him no dili-
gence to call the next heir till the ycar and day were run.,

Fol.. Dic. v. 1. p. 408. Fountainball, v. 2. p. 720..
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¥713. November 19..
Earr of DaLnousiz against Lorp Hawrey and His CriLDREN.

Tue Laoy Hawrey having died during the-dependence of an action of re- 4
duction and declarator, at the instance of the Earl of Dalhousie, against her,
the Lorps refused to decern in a transference of the said action against the
Lady’s son and apparent heir intra annum deliberands.
Eol. Dig. v. 1. p. 468.. Forbes, MS. p. 2.
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i:74.9. February 25. StewarT in Towiemore ggainst ANDERSON.
No 41,

Ture deceased Robert Stewart in Towiemore, having contracted great debts, Withm.tne
a.scheme was laid by his friends to transact the debts, whereof cases were €X-  yon bo taken

pected, and Alexander Anderson and others undertoolk the trust.. Accordingly, ;%f;ﬂst }fhte}m
whe

Ander-on. transacted the debts in his own name ; but, as no writing had inter- his appear.

vened, his son pretending ignorance of his. father’s engagements, refused to.com.  22¢¢ Would-

municate the eases.
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No 41.
infer a pas-
sive title or
not,

No 42.
The objec-
tion, That
diligence was
intra annum
deliberandi,
not personal
to the heir,
but eompe-
tent also to
creditors,

A person left
a daughter,
and his wife
pregnant,
who brought
forth a post-
humous son.
This son died
a few months
after his
birth. Found
that in com.
puiing the
annus delibe«
randi, the
time between
the father’s
death acd the
birth of the
son was not
to be reck-
encd.

-
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‘A process of count and reckoning was pursued against him, wherein a proof
before answer of the eases got was allowed ; but the defender dying before the
proof was taken, a transference was pursued against his heir.

To which it being objected, That no transference could proceed intra annum
dcliberandi, the OrviNaRY, after advising with the Lorps, “ found, That the
heir is not obliged to .answer within the annus deliberandi to any suit as repre-
senting his father, and therefore refused to transfer.”

Against which the pursuer reclaimed, and urged, That as the defender could
suffer no prejudice by the transference, so even the proof formerly allowed
should be allowed to proceed, as that would infer no passive title ; and if there
was any doubt, he was willing to consenc that nothing to be done in the proof
intra anmum should infer a passive title ; and gave this reason for his anxiety,
that the proof of the eases depended upon the testimonies of certain aged wit-
nesses, whereof two had already lately died.

“ Tur Lorps refused the petition.” They were of opinion, That within the
year no step can be taken against the heir, whether his appearance would infer
2 passive title or not.

Fol, Dic. w. 3. p. 316. Kilkerran, (Annvus DELBERANDL) NO I. p. 28.

1757. December 23. Epwarp SumMERS against SiasoN and GARDNER.

Ox the 23d March 1751, Thomas Summers died considerably in debt, leav-
ing a daughter Margaret, and his wife with child, who, on the 23d October
thereafter, was delivered of a posthumous son, named Thomas.

On the 28th January 1752, Simson, one of the creditors of Thomas Sum-
mers the father, tock decreet of constitution against Thomas the son, as char.
ged to enter heir to his father, and on the 16th June 17352, decreet of aajudlca-
tion. Thomas the son died in August 7752,

In a.competition betwixt the creditors of Thomas Summers, it was objected
by Edward Summers, one of them, to this diligence, That it had been taken
intra annum deliberandi.

Answered for Simson, The objection was never made by Thomas Summers,
the son, to the diligence. The objection was personal to the heir himself ; and
if he did not make it, no competing creditor could found upon it.

Replied for Edward Summers ; By the nullity of the two decreets, there was
a jus guesitum to him, which the failure of the heir to object, could not disap-
point. The objection, That decreet was taken intra annum deliberandi, is
known to make the defender as much free from the effects of the decreet, as
the objection, That a bond wanted writer and witnesses names, is known te
make him free friom the effect of the bond. In the laswcase, a creditor can ob-



