1745 fanaary Ir. o -
Nezizson and Rag, and Othcrs, Cxedltors of ROBERTSONS, Competing.

]AMEs ROBERTSON, by his tcﬁament, dlfponed his whole moveable effeds to
Robert his ‘uncle, for the behoof of his the faid James’s creditors in the firft place,
and the refidue for the behoof of his wife and children. Of which difpofition
Robert having accepted, certain perfons, to whom James and Robert were joint-
ly and feverally bound, did, after the death of James, raife horning en their bonds
againft Robert, and thereupon arrefted not only in the hands of the debtors of
Robert, but alfo in the hands of the proper debtors of James.—And thereupon
having purfued furthcomings, it was objefted by the other crediters of James, who
had confirmed executors-creditors to him, That the arreftments in the hands of
the debtors of James were ineffeual, having no other warrant than what was in
the ordinary ftile of a horning againft Robert, viz. to arrest, &c. all goods pertain-
ing to Robert, and of courfe the arreftments were only of Robert’s effects.

but only in truft;
troftee, the arreﬁment of the effects of James was ineffe¢tual.

“This the Lorps * repelled, and fuftained the arreftments.”

. It was confidered, that even though fuch procefs had been: purfued, and des

cree obtained againft Robert, the form of the warrant and arreftment had both:
Wherefore,. as James’s effets were.

been the fame as for the debt of Robert.
difponed to Robert, and that James was. jointly bound. with- Robert in the debts,

‘which were the ground of the; diligence, it was thought not neceffary for the
credxtors to, have any other warranf
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WiLLiam Smzess being debtor to. Elizabeth: thhant daughter of Mr:James
thhanr. of Langmun fhe arrefted in the hands of Mus- Forbes, a debtor of his,

and purfued a furthcoming, before the .Sheriffs. of Edinburgh ;. and Muxs Forbes

called, in a multiplepoinding, Archibald Campbell brewer in Edinburgh, & pof-
terior arrefter ; who obfeded, ‘That the purfuer’s arreftment proceeded on a war-
rant contained in the fummons of conflitution ; whereas the party ought firft to
have been cited, and then a warrant fued 6ut for arreftment: Whereupon the
Sheriff preferred the purfuer ; and the caufef being craved to be advocated, the

Lorp ORrDINARY, 3d January, ¢ Remitted, with an infiruction to fuftain the ob-
jedtion.” | ‘ '

But.
fo it is, that James's effets were not transferred to Robert for his own behoof,.

‘and " therefore, without a procefs or decree againft Robert as-
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Pleaded in a reclaiming bill: It is the conftant pradtice before the Sheriff
courts, -to. grant warrant to cite, and thereupon to arreft; and it is not denied the
citation was given before execution of thé arréftment. -

Answered : The warrant for arreftment on a dependence, ought to be iflued

-after the dependence is created by the citation ; and {o the praé'hce frequentlyls
before the Sheriffs, and conf’tantly before the Court of Seflion.

Tue Lorps remitted, with an mﬁrué'tldn to repel the objeétlon

A&, Boswel, Ale Mm‘quem Clerk, Pringle,
. Fil. Dic. 2. 3. 2-39- D. Falcaner,z 2. p 150 '

*e X Lord Kllkerran \mennons the fame cafe thus:

Mrs FO‘(BES in who{'e hands feveral arref’cments were laid by the creditors of
William Sheﬂls, purfued a multlplepomdmg before the Sheriff of Edinburgh,
wherein fhe called the two arrefters, Elizabeth Oliphant and Archibald Camp-
bell, and William Sheills the common debtor. In this procefs it was oé;e&ed by
Archibald Campbell to Elizabeth Oliphant’s arreftment, That though prior in
date; it was void, in refpect it proceeded on a precept adjected to the will of the
fummons of conftitution againft her debtor Sheills; whereas precepts for arreft-
ment on a dependence, can only be granted after a citation returned, as thereby
the dependénce is created.  2do, He offered to improve the execution of the
fummons on which her extracted decree .of conflitution agamﬁ Sheills had pro-
ceeded ; both which the Sheriff repelled.

And hehaving complamed by a bill of advocation, the ORDINARY before whem

‘it carde; Remltted to the Sheriff to Tuftain both ObjﬁéhQDS

But fhe having reclaimed, the Lorps were ‘of opinjon, with the Sheriff on both
points. On the first, it being the common praéhce of inferior courts to iffue the
precept of arreftment in the fummons for conltitution, different from what is the
form in procefles before the Lords. . -On.the -second, becaufe as Sheills had ap-
peared in the procefs of conftitution againft him, and acknowledged the debt, and
for which decree proceeded againft him, it was not competent for Campbell, who
neither was nar..could be party.in that procefs, to object to the execution of the
fummons on which the decree ploceeded

- “But-a third gbjellion being made i the anfwer to het petmon viz. “That the

‘,avreﬁmem: was laid on-eleven- days before the ﬁlmmons of conflitution was exe-
-cuteds;. the Lorps, for that reafon, and ‘that only, paffed the bill of advoca-
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1772y March 3. - WirLLam RicHarDsoN &gainst MARTIN FENWICK.

TresE parties, feverally, became creditors in recourfe, in confequence of twe
bills drawn by John Bedford and fon, in Leeds, upon E. Porter of London, both





