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not to expire, it resolved into a security for the sums in the bonds; ;'and so was No 6.
no sufficient title to the adjudger to enter vassalss It is true that these legals
expire in one year after the right comes’ into the person of a protestant ; and
" this adjudication may be said to have come into the person of Duke Cosmo,
who was apparent heir to his father the leader ; but, then the dxhgence carried
the estate ; and he’ could take nothing by h1s service to. his grandfather, conse-
quently is not yet validly infeft. »

Oher'oed That without having recourse to the act for preventmg the growth
of popgy, ‘the titles were complete on both side¥: When the, right of an in~
cumbrahce: upon an estate, comes into the person of one that can make up the
proper title, he may make up his title, and neglect the mcumbrance, which flies -
-off} though ‘he will be obhged to acknowledge the rlghts of thxrd parties under‘
that incumbrince.

" Tue Lorps: sustamed the claim.

Act. R. Crmgze, Fergunn, & H. Ilma JAlt. The Kir-tg’f Coun:i?, A. Macdowaly &8 A Pringle,
Clerk erl_patrmk. ] - , . R
- ID. Fac. v. 2. No. 130. p. 146." .
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'  No 7.
James LUNMN of that 1lk clalmed t:he estate of Perth sm-veyed as’ forfexted An irrita?x:y'
By the attainder of John Drummond, brother- and . apparent -heir. to Jameo ::g;;f};;g“
Drummond .of Perth, for that the.said John Drummond.being a papist, was by: urcis notpro«

act 3. ses. 9. Pasl. King William, rendered :incapable-to- succeed as heir to any; gsfc?lt;:o
person whatever ;_ and- the claimant: was protestant heir to ‘the said ]ames ;ll':ltnels?:nt:m
‘Drummend:inthe said -estate, whigh- had: been : -granted :by charter- under the. heir not ante. -
Great Seal, 17th: November- 1687, to James: Earliof Perth in liferent;. and o f,‘,?r." nsisted
James Lord Drummond his son in fee, and the ‘heirs-male of- his body ;. whom'.

failing, . to his other hems,-ma’le and disponed. by:the Lord Drummond, .28th

" August.1713, to James his sen, and the heirs-male of his: body; whom failing, .

to his. other. heirs-male - whatsoever.; .upon which: title, it was found. . by the -

Gourt.of . Sessiony and.affirmed by ‘the.House of. Peers, that the'estate belonged:

to the.late ]ames, and was not forfeited - by the attainder; Whtcb -the: Lord: -

Drummond afterwards incurred on account. of.the rebellion-in 1715. The:

claimant being grandson to John Drummond Earl of . Melfort, brother to the .

Earl of  Perth, wag nearest male heir proﬁessmg the-protestant:-religion'to ]ameS'

Drummond, who died last vest and seised in the.estate of Perth;. notwithstand-.-

ing that: the. Ear} of - Melfert stood sattainted of bigh -treasen, by judgment of:
‘the-Parliament of Scotland, 2d July 1695 ; for, that it had ‘been resolved by:

Parhament, pendmg that process, that no. doom to be proxmunced therem,
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No #. - should corrupt the blood of the children procreate betw;xt him and Sophia
- Lundin, heiress of Lundin the claimant’s grandmother.

. Answered ; The estate was claimed. by Drummond of Logiealmond, whose
claim was dismissed 17th December ; but this claimant did not think proper to
appear in-that cause for his interest, though the sustaining of Logie’s claim
would have been exclusive of his; it was also competent to him, supposing him
protestant heir, to have taken the estate from James Drummond who was also
papist, and possessed it long ; instead of which he suffered him to continue his
possession, and only now .makes his claim when it is already forfeited. The act
of Parliament does not directly take the right out of the popish. heir, and vest
it in the protestant, but it is necessary some legal step be taken for that-pur-
pose ; it enacts, That if the protestant heir do not prosecute his right, by ser.
vice or other legal mean, to affect the succession, within two years after the ir-
ritancy is incurred, there shall be access to the mext protestant heir, to whom
the like space 1s dHOWCd ; and if he fail, to the remoter heir, on the like condi-
tions, ay and while the right be effectually éstablished in a protestant heir, who,
by owning and establishing his title, shall have right to the profits, after incur-
ring the irritancy, The second protestant heir does not declare any irritancy
against the first, but insist against the pqpiﬁh, heir, who consequently is owned
to have been in theright; in the mean time his onerous deeds are effectual,
and he may recover the estate within ten years, by becoming protestant ; and
therefore, if all the protestant heirs lie off, till the papist, by committing trea-
son, has incurred a forfeiture, it is then too late for them to claim the estate.
The act was intended for the. discouragement of popery ; “but if the claim is
good, it will be the greatest encouragement to it; the papist -shall possess by
the indulgence of his protestant relation, and'if he is forfeited, the estate only |
_goes to his relation. The question was decided in 1719-20 by the House of
Peers; who dismissed the exception of Assint agamst the survey of the estate of
Seaforth which he claimed as protestant heir; and the Lords of Sessxon, 16th
November last, disallowed the claim of Captain Gordon to the estate-of Park,
which he made upon an irritancy of a tailzie incurred, but not declared, before
forfeiture. 'If John Drummond were alive, and free to compete with the
claimant, it behoved to be shewn he was papist, and that cannot operate ipso
_ jure to transfer a right; which must pecessarily be the subject of a proof; nei-
ther can it be made appear, now after his death, whether he was papist or not,
since it cannot be known whether-he would have purged himself of popery, to'
have enabled him to hold the estate.

Replied ; The estate could not be forfeited by:the attainder of John Drum-
mond ; as, by act of Parliament, he stands attainted from the r8th of April
1746 and the succession only opened on the 11th of May that year; but, on
this topie, it may be sufficient to refer to- Logie’s case; neither can it be held
as escheat, which arises from the defect of ‘an heir, whereas not’ John Drum-.
mond, but the claimant was entitled to succeed. It would have been improper
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for the claimant to have appeared and- -pleaded his title in the process upon

‘Logie’s claim, as if that disposition ‘had been sustained, it Would have beer ex- -

clusive of any heir; but then it would have been competerit to him to have
insisted, 4s protestant beir, to the uses for whicly that dxsposmoh Was in trust %,
If he d&id not insist to take the estate from James Drummotd, he can truly siy-
he was ignotant of his right, imagining: His own blood was" com!upted by the
attainder of -his’ grandfathér, till h¢ lately' discovered the s%tving' ift bis favour ;.
neither does He appréhénd that Ke coiild have faﬁ‘en the estate feorh him, as he
possessed by-disposition, the tight.of Which’ dxd not go to his heir ; dnd though;
by the act, the protestant heir has right to an estate, to- wlhch a papist suc-
ceeds, or possesses by disposition from. his predeccssor to wiionr he: might have
succceded yet, 4% Lotd Draminond was attainted beford’his death, his son
- James never cotld’ have- succeedéd to ‘hifm, and Eundid‘bever could have
served to him, ‘which was ‘the " only way_ for him to Have come - at
“the estate; but-supposing he did suffer him to possess, this does not €x-
clude Him' front c¢laiming as 'his heir;. the protestant heir’s right does not
require any declarator of 'itritancy, but the papxst is decfai'ed iricapable to suc-
ceed, and the protestant needs only to serve, and ift both were seekmg to serve,.
would be preferred ; this would have Been the case; if thé- claimart were comn-.
peting with John Drummond, which might have been if helizd’ surreéndered in
térms of the act; and Lundin cannot be' blamed:that' he: -did not'insist in that
form before the attamder was fixed: by his. contumﬁcy, sin’ce’ itr the mean~t1me
the estate was by ‘statute vested inithe King, and he could’ oxﬂy afterwards prox -

ceed by claim Captaxn -Gordbn - elauncd on &n’ nﬁtanoy, whxc‘ﬁ .could only be:
made effectual by being declared’; and there: ‘WS no decwmn of the present

question in Assint's case,. who pfesented his- exceptlon as'. protestant heir to the
Countess of Seaforth ; but it'being found she was“only 4 tiustée for the famlly, ,
he replied be wasyprotestant:heir to;the: usg.of the trust ;.this the Lorps sus-

~tained: It appears by the cases; that-the whole question ‘was argued before the -

House of Peers, who reversed -the judgment ;:but the ground of - their sentence -
does not appear ;:and the judgment: wasvwell -reversed on - this ground, that-

there was-no exception timeously. presented as - protestant heu‘ to the famdy of ’

Seaforth for-whom the Countess was trustee..

Observed 3 The. jadginent was Teversed' upsh- ithe. qnemon now “before the - )
Court ;. and would have been ill reversed upom any other ground, for the:

excepter being heir to the Countess, carried the ‘éstate’; and being heir'in. the -

uses; the trust was for-his-owniuse; so the:reply was rightly sustained. -
Answereds 2dly,. Lundin: cannot: claim as- herr,*hé conﬁeets‘ his - relatxtm E

through the Lord Drummond,. father: to the last in'theé fee,” who' was attaimed ;-

and %o the bridge wae broken down,,sas its- expfesseéf b& thes HP.C. vdl.a |

IsC 18, _

*: The dxsposmon, fanlmg the heir of the disponer’s uncle and. snster, was in{rust fet theum
of Logle himself, so Lundin. was ziot protestant heir to. tbe uses of that deed,

l\fo s
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Replzcd This_ obtains, as -is declared in the same chapter, in fees-simple,
but not in fees-tail ; for there the blood is entaﬂed and therefore if 2 son com-
mit trcaSOn, and die before his father, the grandson shall have the fee-tail, 3.
Coke’s Reports Dowtie’s case;, 10. B. This estate being destined to heirs-male,
is an estate in tail-male ; and by the authority. cited, goes to the heirs in tail,
noththstandmg the corruption of blood. o \ __

Duplied ; A destination to heirs-male makcs with us z fee-sxmple, the estate
being entirely at-the dlsposal of the ﬁars, and not like an- estate "tail, which is.
unalienable except by ‘the device of fine. and _Tecovery; and that estates pass,
notwithstanding of corruption of blood, is ennrcly a consequence drawn by the
lawyers from their being unalienable.

Triplied ; This destination ought to carry the estatc, ‘notwithstanding the

‘Lord, Dmmmond’s attainder; it does not import that it was forfeitable ; for, by

the case in the authonty, that estate might have been forfeited, and would have
been escheat if the son had lived ; bat it went to the grandson, for this reason,
that he was not called by the law in virtue of his relation, but by the donor;
and, though the legal relation was cut off, was. sufﬁmently pointed out by the .
description of the natural relation which subsisted. y

Tut Lorps found that James Lundin, the clalmant could not be served
heir-male to James Drummond deceased, the person. who stood last infeft, in

~ respect that he behoved to connect his title through the person of James Drum-

mond, formerly Lord Drummond, whose blood was corrupted by the astainder ;

and further found, that the said James Lundm not having claimed as protestant
heir before the estate was forfeited by the attainder of John Drummond, com-
monly called Lord Drummond, he could not overcreach the forfeiture, and

draw back the estate from the Crown, on pretence of his bemg the nearest pro-
testant heir. See FORFEITURE -

Alt. The King’s Counsel. - Clerk, Gibsona -

Act, R, Craigie, et alii, ,
\ ' D. Falconer, v. 2. No 191. p. 204
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_'7uly 2. :
Mary CoLrins and Her TRUSTEES, against Lord Bovp.

‘WiLLiam Earl of lemarnock grandfather to the defender, by hxs bond dated
in the 1714, proceeding upon the narrative of love and favour, obliged himself
‘ to pay to -his uncle Captain Charles Boyd, and Katharine Van Reest his
\¢ spouse, and longest liver of them, the ordinary annualrent of 6cce merks,
« and to the children procreated or to be procreated between the said Captain .
¢ Charles Boyd and his spouse, the principa} sum of 6coco merks, at the firstterm
¢ after the death of the longest liver of the said Charles and his spouse, proviso,
¢ That if there should be no children surviving at theé same term of payment,



