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No 72, But this point cannot be said to have received a direct decision, in respect
of 2 distinction, which in this case occurred, to be made between such casual-
ties as are essential to the feu, and such as are only introduced by statute ; that
whatever difficulty there might be as to the first, there could be no good rea-
son assigned why the last might not be renounced ; and such is this casualty -
of the feu’s reverting to the superior 0d non solutum canonem, as. it had its-rise
from the act 246th, (2 50) Parliament 1597, before whxch statute it was not known
in our practice without paction : And even when introduced by .that statute,
it-is only declared to have the same effect, sicklike as if a clause irritant were

_ specially engrossed in the infeftment of feu-farm ; and as before the statute,
~+ such clause in the charter might have been renounced by the superior, cum
unicuique liceat furi pro se introducto renuntiare ; so the statute does, in that
respect, make no difference, as it is a statute solely in favour of the superior,
and to which, therefore, the rule does not apply, that pactis ‘privatarum‘ non
derogatur juri communi ; and which cannot be better illustrated than from the
case of the statute 1635, concerning tailzies, which provides that irritant clau-
ses, not inserted in the precepts of sasine, and procuratoriés of resignation,
shoald not be effectual against ereditors and purchasers ; and which, therefore,
as being in favour of the whole nation, cannot be dispensed with by any clause
in the tailzie ; but were there a clause in a tailzie, that the heir’s not inserting *
the irritancies, &c. should not infer an-irritancy of the heir’s- nght, it would
be effectual, though the creditors would be safe. -

Tux Lorps found the clause effectual against the srngular successor.
\

Kzlkcrmn, (PERSONAL AND REAL) No 7. p. 391.

** D. Falconer s report of this case is No 9. p. 41 80. woce Fru.
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An estate . SIMON, Lord Fraser of Lovat, tailzied hxs said estate to Simon his eldest son,

disponed
l‘o"in :gp;e_ . and the heirs-male of, his body ; which failing, to Alexander and Archibald,

h .

e his second and third sons, with other substitutions ; reserving the liferent’ of

o o e, certain lands ; and also reserving ‘the full power and liberty of administration
’

and dispose of ¢ and intromission over the whole estate during his life and to contract debt,

gf)_i';;‘:f’t;mm ¢ and grant security therefor, real and personal; and to grant feu-nghts and

' zz‘::;-‘gshe ¢ wadset-rights of the same, and tacks, long or short;.and to make such
found to be ¢ appciniments concerning the rents,. falling due even after his . death, for
i1l forfeit-
:{;‘2 i(:th‘: the payment of his dehts, as he should think fit; and to be sole tutor and
?etrhm ofthe ¢ cyrator to the heirs of tailzie, during his life, in the means and estate belong-
Te
e ¢ ing tothem, in virtue thereof, without being liable to account for his intro-

" ¢ missions, or to find caution, or give up inventory; and with power to ap-

-
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" ¥ foint stewarts or.factors, who stiould be accountable to him only during his

+.ifs, and be dischaiged by him only.’ - .

" .. 'The Lord Lovat and Simon his son"were both attaiht%d of h‘ighs&cas;n',‘ and

* my Lord ‘executed-; and Alexander and Archibald his sons claimed the estate
as falling to’them successively after the death of their elder brother the ﬁar’
in virtue of the said tailzie. - - . S e oD ; X
dnswered ; Notwithstanding the tailgie, on which 1o infeftment ever follow-
~ ed, theLord Lavat continued fidr'of the estate ; and by the conception 4the‘re--‘.

of, he had the full powers of d‘pmpﬁeto'r over it ; and, therefore, it was for-

feitable for his crime. R - |
.. Pleaded for the-claimants ; The powers reserved by Lord Lovat are in no

No 73

respect equal to a property. of the estate ;" The circumstances of his affairs, he

being involved in debts; made ‘it impossible to extricate himself, without

large powers over the estate; and to that purpose solely thése are calculated :

And he was undoubtedly obliged ‘to apply, his intramissions, and the ‘debts by:

" him contracted, to the debts upon the-estate, to which also he reserved power
of applying the rents, to fall due after his.death: .He' might feu, and grant'

. wadsets, but atare ; .

a competent rent.

and there is no provi
‘this is'confined to his office of tutory and curatory over the heirs of tailzie when
minors ; ‘and he might have named other curators, with the same powers; but
the exercise of the powers reserved to him on their majority, are "exprcssl’y for
the payment of his debts; or supposing he might, for onerous causes, have s
exercised them,
deeds, or fictitious contractions, have disappointed the heirs of tailzie.
2dly, Whatever powers he might have over the estate, it was not in him an

" estate of inheritance, and powers ant conditions confined to a person are not

fdffeitable, ‘and cannot be exercised by the Crown'in his name, especially after
his decease 3 -and thus the act 33d Heary VIIL forfeiting conditions has always
been constructed. The Duke of Norfolk settled his estate to the use of him.

écif. for life, and afterwards to the use of the Earl of Arundel his eldest son

with this provision, * ]

¢ uses, and should sig‘nify his mind in-writing, under his proper hand and seal

¢ subscribed by three witnessess, that then the uses should be revoked.’” The

Duke was attainted; and, Eliz. it was adjudged, ¢ That this proviso

¢ or condition was riot given to the Crown by the act 33d Hen. VIIL; because
formance of the same was inseparably annexed to his person,’ Coke's *
Part 7. N. 13. Sir William Skelly made a feoftment, anno ” 3 4 Elin

< the per.

: 'R‘eports,
to the use of himself for life, with remainders in tail ; provided that if he, dur.

" ing his life, should tender a-ring or 2 ‘pair of gloves to any of the feofees, or
" their heirs ; ipso Guliclmo tunc declarante et expressante, that the tender wa; to
“the intent to-avoid the deed, that
S <57 A2

asonable avail, and for an adequdte price, and set tacks for
; ’Fhls is-a cqgse'que‘n'cq of an accountable administration ; -
sion that he should not be:accanmtable for his intromissions;
h ! ;

as to have alienated the éstate, yet he could not by gratuitous

¢ That if he should be minded to alter or revoke the said -

then the uses should be void, and the feofee
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should stand seized to the use of Sir William and his heirs. Sir .Williain was.
attainted, and the Queen authorised Sir John Fortescue to tender a ring; but
it was judged 2d Car. I. Harding versus Walter, Latch, p. 25. 69. and 102.

_ that the power of revoking the uses by this tender, was -not forfeited to the

Queen. Simon Main having right for a term of years to the rectory of Had.
inghami, assxgned it in 1643, in trust for himself for life, and afterwards for
uses, provided, ¢ * That if he were minded to change. the uses, or otherwise dis-

. 5 pose of the premisses, then he. should have power so to do, by writing, or by

¢ his last will and testament ;' he was attainted as.one of the regicides, but it
was adjudged both by the Court of Common Pleas, and in' the King’s Bench,
23d Car. 1L that the donee to this rectory had no title. There were two points
agreed, first, That this was a personal condmon, and not given to the King ;
2dly, That if it were given, yct the same expiring by the death of Main, could
not be performed after his death by the King, Hales, H. P. C. vol. 1. f. 246.
Modern Reports, Part 1. f. 16, and 18. Wheeler versus Smith. On this occa-
sion Moreton said, if it be objected that Main had, by this proviso, jus disponen-

~ di, 1answer, it is true he had a power, if he had been minded soto do; but

it was not his mind and will ; and Hales, that the proviso did not create a trust,
but potestatem duponmdz, which is not a trust. - Sir Francis Engleﬁeld conveyed-

" his estate to the use of himself for life, with remainder ; provxso, that if he,
_ by himself, or by any other during his natural life, did deliver or "offer to the

person in remamder a gold ring, to the intent to make void all the uses, then-
all the uses should be void. Sir Francis xvas outlawed, 18th Eliz. for high trea-
son, and the attamder confirmed by Parliament 28th Eliz. It was ruled in the
Qourt of Exchequer, that the Ql;ecn mlght in the hfetlme of Sir Francis,
tender the ring ; Coke’s Reports, Part 7. N, 12. 33, and 34th Eliz. and a speci--
al act was made, 3:,th Eliz. to confirm the forfeitare. Francis Engelfield the-
heir in remainder, had been advised to sue for'a writ of error; his counsel not
being satisfied in the- case,’ when he was prevented by this act; but the case
has been alwaysreckoned strict; and yet here was something special in the proviso, .
that the tender might be 'made by him or any other; and then it was only held
it could be done durigg his life ;. and Hales, H. P. C vol. 2. f. 245. says, if Sir
Francis had died before the Queen had made the tender, then the condition-

. had been: determined ; and it was found by the court of. delegates, after the

Rebellion in 1715, 18th March 1720, and 23d November 1722, that powrs to
charge debt upon an estate did not forfeit, in the cases of Perth and Niths-
dale ; and a bond revocable, as by husband to- w1fc, not being revoked, was sus-
tained to the -Countess of Panmun'

Pleaded for the Advocate, Lord Lovat was noways lumtcd in the exercise of
his powers to any purposes, nor accountable for his intromissions; and it is only
the power of. applying rents to grow due -after his decease, that is restrained. to
payment of his debts ;- which debts however, might have been contracted any
kow after this disposition, so that he was real proprietor; the powers in him
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J#ﬁﬁs&hh for hig debt; ‘and: Ahe_ggminal fee given to his son, to be gf no more
cofisequence than that it wouidsave & service upon bis.death. As thcre had
“no infeftment past on the tailzie;.these were powers which he had aver his own *
*. . estate, and ware only to resolve, jntp. faculues over that of *anuther, by. expcd-g'
-ing the qufgmt +-if it had heemqgcdc, my Lgrd’s mterr.st was such, that
it ought ta-he cansidered only a4 a0 infeftment jn -trust for his use ; and uses
“arg Yorfeited by. 33 Hen. VEIiJ, byithe English law, as dalivered by Lord- Hal;s,:
the K.mg is,- in - some cases; entitled .to a condition of re-entry,: bclongxpg W
the party, viz: not to the lamd iteelf;: but.to the ben:ﬁt Qf thg condition ; wh;ch :
_ mxght Teduce the hmd into the..poseession of the pany at(;angtcd and now teo
'_ the-benefit of the King. - And Eittleton, Coke Inst. 1, ; £ zg;, saith, * That ag -
¢ "estate- is ealled upon candmoaj/ hccause that. the qstgte, of ‘the feofee is den.
¢ feasible ; 5.as if*a ‘man infeofs-another” in fee-simple, rcsemng a certain rent

. g;; cond;tw‘n if the. tenx he hghmd,i t:hat then it sha,lk bc lawful to the feoﬂ’a‘*‘,
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< have %nd hold aml the fpofcc W& oustc thcreof.’ A fcu—ﬂght by the law Qf h
© Scotlepd, mwptwasel,y an estate on_this condition, - and. other such there are, 8§ -
~wadsets, - Hales explains, by a.distinction, what cqndm;ms the ng hay the
meﬁg of by forfeitury, viz, If. the condition be: such, as: that the substamcg of"
the;performance theseof-is oy bound up strictly: to the person attainted ; thg

" conditions on’ which the several estates were defeasible in, the cases cited by ahq:»é
cldimania;-wiere: strictly. bound #p o the persons attgiated;: the estates were
onice. put-ont-of the original-pmoprietor i Wwho had it in»his: pgwes te rgqal them, -
by pmmacg of the conditign} as in-'the Duake’ of; Ngrkfolk’s case, by a -
wntmg under hand and seal, subscfibed by three wunesscs,,, in that of ﬁ;r W;],.
liam Shelly, by his tender of the: rmg, ipsa Gulielmo-sic declarante, e, in that .
of Simon Mam by his declariation of ‘it mind and. williin “ghanner teguired ;
and’ip- Sty Fraacie Engelfichd's;: &hbugl’x the condition was to be petformed dur- -
ing his lee, yet it :'was found not to be bound up in his person. -Lovat’ s settle- -
ment was similar to none-of these’;«the estate was Dot, after bemg out of him, -

. to be- recalled by performance of a condmon but hc reserved in- hlm the pm,v-

ers over-it, : '

R@In'd The ¢laimants are not in-a worse: case; it them Wk 16 mfeftment
expede on the tanlzne they have a persenal» right to: the -estate; and such was.
found- suﬂicxent to found a claim, in the case of Stewart of. Grantully, ‘on d mi- -

- pute of saﬂe of part of €he estate of Southesk for though’ the Earl might af- -
terwards - have - cﬁ’cctually disponed - it ; yet' the: King: -could only take berie- -
fit of what the Earl.could have: faxrly and hwful}y done, - Fhe heir of mﬂuc :
was gntxtled to have co!rnple@ed in: h1m such a ﬂght to the  estate. a8 the tailzié
* would have conferred ;- and if that would have taken the  estate out of Lord :
Lovat, se-as not to have been forfeited by him, they are now well founded i’ - -
their claim. - The. powers: mserved could only be excrcrsed by my Lord, and’ were.
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No 74.
The annui-
tants of the
York-Build-
ings Com-
pany had
‘right to an-
nuities to the
extent of a
eertain sum,
and security,
by infeftment

> for a smaller

sum, Whether
2as the sum
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as personal as the conditions in the alleged cases ; and particularly- this  settle-
ment is ptécisely the samie with that made by Simon Main, who putting the
estate out of him, reserved potestatem disponendi. If the estate might have
been adJudged for his debt, it proceeded from the contractions being an exercise
of the power, which might afterwards have been made effectual by diligence.
Duphed Solonig as there was no infeftment, the estite remained in Lord Lo-
vat, and came to the Crown by his fotfeiture, and was rightly surveyed ; and
the claimants-could only pretend as creditors to take it again fiom the Crown ;
this was a personal, or, as an English lawyer would’ express it, an. eqmtable
right ; but, on the other hand, there was in Lord Lovat an equitable right of
chsposmg of the estate at his pleasure, which rendered it ineffectual ; and there

“ivas no equity that the chiimants should now take from the Crown an estate
. forfeited by the Lord Lovat, over whlch the disponees never had any cﬁ'cctual
- right.

*"« Tus Loros found the feudal and real rlght to the estate. bcmg in thc persort

" of Simon Lord Lovat, and he vassal to the Crown therein, at the time of his

treason and attainder, and that noththstandmg of the pcrsona] right made to
Simon Fraser his son, full powér was reserved to ‘Simon -the father, to charge
the estate with debts at pleasure, to alienate the same, by granting feu- rights
and wadsets of the whole or part thereof, as he thought ﬁt, and to apply the
same to what uses he thought proper during his life, without being account-
able’; that the infeftment of property did remain in him for'all these ends and
pm‘poses; and that the real and substantial estate of fee and inheritance, did
continue and subsist in the said Simon Lord Lovat; and therefore was forfeit-
able for his treason, and was by his attainder forfextablc accordingly ; and there.

- fore’ dismist. the clalm.

Act. R. Crazgie, Ferg:mu et alii, Als. The King's Cqu;ﬁek. Clerk, Forbes,
‘ ' D. Falconer, v. 2, No 166. p. 192,

1750. December 21.
The Duke of Norrork ggainst. The ANNuITANTS of the YORK-.BUILDINGS
Company.

AY

IT is cnactcd 6t0 Geo. 1. for enabling such corporations as ‘should purchase

* estates forfeited by the Reébellion in 1415, fo grant annuvities forth thereof,

¢« That it should be lawful for bodies pohtlc and corporate, as had purchased or
¢ should purchase any.part of the said estates, to grant or settle rent- changes

¢ or annuities forth thereof :* And it is enacted, 7m0 Geo. L. to enable the York

Buildings Company, who had purchased several of these estates, to sell annui-
ties by way of lottery, ¢« That it should be lawful to the said Company to grant



