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ting, fignifying nothing, the animus, the defign of the intromiffion being necef-
fary to be confideéred, without which there is no application, and confequently na
axtinélion. ¢
* THE Lorps found the intromiflions imputable.’
Rem. Dec. v. 1. No 18. p. 38.

:—TT

1952. January 14. DaLrYMPLE ggainst Lyon.

Jou~n Lyox and Robert Dalrymple having feverally obtained adjudications
within year and day of each other, of certain houfes in Port-Glafgow, againft
their debtors Alexander Watfons, elder and younger; Lyon obtained a decree
of mails and duties, and thereupon .entered to the pofleflion of the whole fub-
je@s contained in his adjudication.

When Robert Dalrymple underflood him to be paid by his intromiffions, he
brought a procefs of reduction and declarator of extinélion againft Lyon, wherein
the following queftions inter alia occurred.

It was objefled by the purfuer to one of the grounds of the defender’s adju-

dication, being a bond for 200 merks, That it contained a penalty of L. 40
Scots, and that the fame ought to be reftriCted to a fifth part of the principal
{fum. :
Anfwered for the defender, That though the Lords may in fome cafes have
reftriCted exorbitant penalties to a fifth part, yet that is not on account of any
Jaw that penalties fhall not exceed a fifth part, but from an equitable confidera-
tion of the intereft of parties, that the penalty may not exceed the neceffary ex-
pence in recovering payment ; and as for that reafon, where the fum is great, it
might not be wrong, even to reﬁn& the penalty to a lefs fum, fo where the fum
1 fmall, as in this cafe, and that the penalty of a fifth part cannot defray the
neceflary expence, there is no equity in reftriting the penalty, which has, by
confent of parties, been agreed on.

Trr OrpINARY ¢ reftricted the penalty to a fifth part of the principal fum,
and found, That L.13:6:8 Scots, in which it excceeded the faid fifth part,_
was to be deduced from the accumulate fum in the adjudication.’ And the
Lorps * adhered.

A more material queftion was determined concerning the method of the
defender’s accounting for the rents, Whether he was to account by a rental, and
from what time he was to be charged with the year’s rent ?

With refpect to which the Orpinary ¢ found, That the defender havmg en.
tered to the total poffeffion of the fubjects adjudged, upon a decree of mails and
duties, he was not only accountable by a rental, but was obliged to have done
exact diligence for recovering the rents from the. tenants, and to have let the
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houfes of - fuch of them as;removed 5 and refufed to- fuftgin the.arrears of rent as
- an article of difcharge, in refpect he did not inftruét his l;\av}ng doue dxhgence a-
gainft the tenants.” And as to the pemod from which he is to account, ¢ found,
That he is'to be accountable for ;the~year’s rent at the;ngxt term after the whole
year’s rent was due ;» and. ‘therefors muft account for {the year’s rent due at the
Whitfunday, at the Martinmas followmg, and fo onvin.. a progreﬁive way ; and
the Lorps * adhered ’ . L

N B. Although the entering to poﬂ'efs is taken mto the mteﬂocutor as on a
decree of mails and duties, that was, becaufe fo the cafe happened in fa@ t6 be.
But the cafe will be the fame, where the adjudger takes up the total poffeffion of
the {ubject adjudged, though" without a deqree of malls ahd duties. = Norisit
neceflary in order,to make fuch ad_)udger accountable by a rental to fdy that he
has debarred another ; it being enough that he has debarred the debtor
. i, the debtor has had prormfcuous poﬁ'eﬁion, no other credltor cant complain- of
that unlefs he’ has been debarred but if the common debtor has not had a
promlfcuous poﬂ'eﬁion the ad_]udger in the total poffeffion’ mhit account by a
,rental even to the debtor himfelf. ~
. Fil)Dic. v. 3. p 16. Kzlkerran, No 19 2 9.

\

1794 Nwember 25. o :
N . Davip LANDALE agam.rt JOHN CARMICHABL, and Others

JOHN Gisson of  Durie, . in 1765, fadjudged the lands of thtle BaIcurvxe from
thﬁ,predeceﬂ'on of Da\ud Landale e b

The {ummons of adJudlcatlon fet, out W1th narratmg, _[erzatzm, three feparate
grounds,of debt, and concluded, thjt the lapds fhould be adjudged. for the fame,
as they thould be, jamt{y OR féeparasely: accumulated, 'No appearance being made
for; the debtor; decree was pronounced in. terms of the hbel In the grand de-
tmn, thq d.ebts were. feparately ax:cumulated :

. Lhe adJu,djggr umqedxately entered 1 nto poﬁ'eﬁion and in 1770, vobtamed ”i'n
ahfence, a.decree of declarator of expiry of the legal. No account of his mtro~
miffions was then produced. b

In 1791, Dav1d Landale, in nght of the reverfer, broughx a reduéhon and de-

M

who had by that ume pm‘chafed the ad;udged lands -
The reafons of reduction were;, 1mo, That the debts were extmgul[hed by in_
tromiffions within the legal

Vou. L. Qq. .

True' .

2do, “That -there was a. plum petzfzo on-two of the -
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