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.could be preferred to it, otherwife than according to his diligence.
-fore waved determining the general point.

.ment, did not appear.

42 ARRESTMENT.

On the part of Jap and the others, were referred to the cafe of Boyief’con againft
Robertfon and Fleming, 24th January 1672, Stair, v. 2. p. §4. voce SURROGATUM ;

‘and the cafe of Sir Harry Innes againft the Creditors of Ludovick Gordon, No
.51. p. 715.  On the part of Dunlop, were cited the competition of the Creditors

of Andrew Thomfon, No 70. p. 738.; and the cafe of Carmichacl again{t Mofman,
No 72. p. 740. 7
Tre Lorps found Dunlop preferable upon his arreftment in Napier’s hands.
‘It is to be obferved in this cafe, That Dunlop infifted greatly to have the fale
reduced which was made by him of this fecond parcel of goods, in like manner

-as the fale of the firft parcel had been, on account of Forbes’s fraud, and Jap’s

-acceflion thereto : and the Court feemed to be of opinion, that, had the goods
‘been extant, there was {ufficient evidence of the fraud to have annulled the fale ;

‘but as the goods were difpofed of to a dona fide purchafer, fome of the Judges

-made a doubt how far the price was a surrogatum, or upon what medium Dunlop
They there-

A&, A. Lockhart. Alt. Clerk, Pringle.

Fol. Dic. v. 3. p. 41. Fac. Col. No 5. p. 7.
‘Wal. Stewart.

14922, December 12. ouN CaMPBELL against JosEPH FAIKNEY.
75

Josepr Austin of Killpindy granted a promiffory-note, dated at London, for
I.. 50, payable to David Graham merchant in London. Auftin, having put his
eflate into the hands of truftees, went abroad. John Campbell, cafhier of the
Royal Bank of Scotland, raifed a procefs againft David Graham for payment of
certain debts; and upon the dependence arrefted, not in the hands of Auftin, the
debtor of Graham, but in thofe of Auftin’s truftees. Thereafter Campbell having
cbtained a decreet of conftitution againft Graham his debtor, raifed a furthcoming
againft Auftin’s truftees, and alfo againft Auftin himfelf, who, by this time, had
returned to Scotland ; but he took the decreet of furthcoming againft Auftin
only, not againft the truftees.

"I'he promiffory note in queftion had been indorfed by a blank indorfation to
Andrew Pringle merchant in London ; but whether before or after the arreft-
Andrew Pringle fold the note, as it ftood, without indor-
fing his own name upon it, to Jofeph Faikney merchant in London : this was
after the date of the arreftment. In a multiple-poinding, at the inftance of Aut-
tin, Faikney, the indorfee, objected to Campbell’s arreftment, that it was null and
void, becaufe ufed not in the hands of Auftin, the debtor to Graham, but in the
hands of Aufltin’s traftees ; for that fuch an arreftment was no better than if ufed
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o the Hands of Auftin’s fa&or the truﬂces xmght be debtors to Auﬁm, but were
rot fo to. Graham: : '
2do, The. deﬁreet of" furthcormng was: mﬁmrnal in fo far as‘it was obtamed not
againft the trnftees in-whofe hands the arreftment was laid, but agam{’c Au{hn, 1
whofe hands.no arreftient was laid: ;

" Answered for the arrefter, That the truftees: and Au{‘cm were eadem per.rond 5
and the - truftees: being .debtors: to. Auftin, muft ‘be confidered ‘as debters: to
Graham: This will alfo account.for the taking the. decreet agam& Au(hn hxmfelf
who acknowledged:his having grnted the note. e

There were alfo other points gngued ; particulaily th:s, viz. Whether the pro— :
miffory note in queftion, becaufegranted in Epgland, where promiffory notes have -
the like. pnvxleges as bills.-of exchange,: fhould. therefare:be:confidered as if it had:
been a bill? Many of the; judges gave: ;their opinion. inthe affirmative ; ‘but it
hemg moved.by. one of the; ludges, to put the queﬁxon only ‘pon the ohjééhun to..
the arreftment, - i n
. Tue Lorps fuﬁamed the oquéhon to ]ohn Campbell’s meﬁmnt, and there-w
fore. preferred -Jofeph Faikney, the mdprfee : ;

No' 7.

,Forvthe; arrefter, Fa. ,qugu:orf. For the mdorfee, H Home CIcH;, Gt&.ron L

e L Fac%Col.No 44 p 64.;,
Wal. Steviarts. B o .

1753.; Nozzem&er 24. . Cempenaon Cm:mmns of Ben;edwardh A

THE eftate of Beujedwaagd ha.vmg begm pubhcl,y i'ol *upon:a procefé at thc 3t =3 Aggmzr‘i. '
ftance- of the apparent, heir, thes;Lard . .Cranflon:.was: preferred for.the principal: Y ‘:;;;2;‘;;_
fum of L. 2400 Sterling, contained in an, heritable bond granted to him:by George: rupt in the
Douglas Iate of Benjedward, dated 3oth April 1739.;:and. for:the intereft due: zf:g}sm?irt?’:
thereon, extendmg at. Whitfunday 1751 to L. 860 Sterling: ; ‘Thefe; anmisleents: ?gﬂ:ﬁ‘é}w i
were arrefted in.the, purchafer’s, hands by {ome of .-Lerd_Cianflon’s perfonal coedi- tual.
tors ; and aftetward his Lordfbip difponed the:heritable bond,: with the. by-gone:
intereft, to tthaFter of. Rafs, .for;fecurity of .a prior debt.’. - In'a. competmon of
the creditors it was,objeded againft. the arrefiers; Fhat: an. arréftmient wih: theipyr~
chafer’s hands.is not a habile diligence for carrying. the. bygone intereft ; for this -
plain reafon;. that the,purchafer is not debtor in this {um, but.only in the price of .
the land ; and, as. this pricis a juriagatumin place .of .the land,.the creditors . -
who bave affected the land muft be paid primo loco ; and in pagticular:the Mafter- .
of Rofs is mot bound.to.quit. his‘real fecurity £ill the lafl penny be. paid--him, .not -
only of the principa). fum, but alfo. of the interett. It. was answered, That. thm
purchafer; had gramted bond 16 pay the price-to the’ apparenit eir and to thc T
ditors, which made the price a pure debt,‘aid: aﬁ'eétable by arreﬁmenn

‘The. Court gave this, point for the arvelters:
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