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724 ARRESTMENT.

1755.  Fuly 9. RankiNc of the CREDITORS of BoNJEDBURH.

~ In the year 1739, George Douglas granted an heritable bond over his lands of”
Bonjedburgh, for infefting Lord Ctanfton in an annualrent of L. 120, and for in-
fefting him in the property of the lands themfelves, for payment to him of the
{fum of L. 2400: Infeftment followed.

Soon after, Lord Cranfton and George Douglas granted an heritable bond 'to
James Bogle for L. 2000 Sterling ; and for his further {ecurity, Lord Cranfton, in
the fame bond, difponed to him his heritable bond on the lands of Bonjedburg’h-"

This conveyance was conceived in the following form: He therein sells a;z~
nailzies, and dispones to James Bogle heritably, and under reverfion, not onl,y all
and haill an yearly annualrent of L. 120 Sterling, but alfo the property of faid
lands, for further fecurity and payment of the aforefaid accumulate prinéi al
fum of L. 2400, &c.; and that, in {fo far allenarly as concerns, or may be Sx;
tended to, the aforefaid fum of L. 2000 principal, L. 400 penalty, and annuals
rents that fhall happen to fall due on faid principal fum of L. 2ooo, and no furf
ther; and, for fecurity whereof, this prefent right is granted, an’d no further*
Thefe qualifications are repeated in the procuratory of refignation and precept oé
fafine. The claufe affigning the heritable bond is qualified in the fame maII))ner
furrogating and fubftituting Bogle in the right of Lord Crantton, in fo far allen:
arly as concerns the fum of L.2000, &c. And. the whole cOncludes‘ with: thié-.v
provifion, That this prefent right and difpofition, annualrent, lands éhd ohthera‘
above difponed in fecurity, 1hall be redeemable by payment maki’rig to ]bames
Bogle of the principal fum of L.2cco Sterling, annualrents thereof .that fhall
become due, and liquidate penalties. engaged therefor ; and that thereupon our
faid former right-and. infeftments thall revert to. us, as if this prefent right and
difpofition had never been made : Infeftment followed,

- Bogle’s.debt ceming into the perfon of Lord Caflilis, he,
2djuc§g,ed frem Lord Crani’con thxs heritable {fecurity upon the lzﬁgtl: g,tezgo;i:g:

urgh.

George Douglas havmg died, hIS apparent- helr brought a- fale of h1s eftate ;
Archibald ]ta;.lrdmel\l/)lzcame purchafer. in March 1751, and. granted bond for the
price, payable at Martinmas following, to the appa
creditors, as they fhould be ranked. ; pparent hete and - Predeceiior :

In April that year, John Ainflie and others, perfonal creditors of Lord Cran
fion, arrefted in the hands of Jardine the purchafer, the bygone annualrents d .
to 1Logd Cranfton on his heritable bond, amounting to-L. $20. .

n june thereafter, Mr Waucho;)e of Edmonitone, and
became fureties for Lord Cranfton in ‘a debt of L.6oo; ancihefoxl'vltitirxglf;elf{o}?’
conveyed to them his {ecurity in the lands of Bunjedburgh in the fame f N
wmch it was conveyed to him : Intefument followed,, o -
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Jardine brought a multiplepoinding, in which Lord Caffilis was preferred on  No ;6.
his L. 2000, and L. 551 of annualrents then refting; but then a competition
arofe betwixt Mr Wauchop and Mr Rofs, the difponees of Lord Cranfton on the
one hand, and the arrefting perfonal creditors of -Lord Cranfton on the other.

The difponees odjected to the arrefters: First, That their diligence of arreft-
ment was inept ; and zexz, That Lord Caffilis, in order to be paid his L. 2551 of
principal and annualrents, fhould be fuppofed to have drawn, first, all the an.
nualrents then due on Bonjedburgh’s bond ;. and next, as much of the principal
of the bond itfelf as would have extinguifhed his debt; in which cafe, the dif-
ponees would have drawn their payment out of what remained of the principal.

The arrefters, on the other hand, contended, That. Lord Caflilis thould be fup-
pofed to draw his payment proportionally out of the principal: fum, and out of
the annualrents due to Lord Cranfton, according to.the proportion that the faid
two fums bear to each other ; in which.cafe, a certain portion of the annualrents -
would have been left for them to affect:

Pleaded for the difponees, m fupport of the firft objection :-

By Lord Cranfton’s difpofition. to Bogle, now in the perfon of Lord Caffilis, .
the right of the-annualrent, conftituted in favours-of Lord Cranfton, and the dif.-
pofition of the property of the lands of Bonjedburgh, were transferred from him,
and fully vefted in Lord Caffilis, under reverfion of Lord Cranfton ; but as long
as. Lord Caflilis’s infeftment ftood unredeemed, there was nothing, for Lord Cran-
fton’s creditors to take but his right of reverfion ;. which was not the fubjet of
~an arreftment at all, but only of an adjudication or voluntary conveyance.

If Lord Cafﬁhs, in place of the voluntary right from Lord Cranfton, had, in..
payment of his debt of L.2000 Sterling, adjudged. the bond from .Lord Cran-
fton, and had.been. infeft, the. adjudication would have denuded Lord Cranfton of *
‘the whole fum ; nothmg would. have remained with him but the reverfion ; and .
his voluntary. denudmg himfelf, by a. conveyance of. the whole to Lord. Laﬁilxs, .
cannot have alefs effeét. .. .

In fupport of. the fecond 0bjeéhon pleaded for the difponees : :

When a partial payment. is made to a.creditor by one who owes him both prin--
cipal .and annualrents, .the. payment is always imputed to extinguifh, in the firft -
place, the annualrents. - Either in an arreftment of 2 moveable debt, or in an
adjudication of -a.real one, any payment made by.the debtor will be. confidered.
as made fislt out of the annualrents due. by him, and: the refidue out of the prin.
cipal debt.due by.him. If thisis the rule‘in voluntary payments, and in pay-
ments on execution, payment by decreet.of a Court mufl, in. the fame manner, .
be deemed made.to Lard: Caflilis, firft out of the a.nnualrent and. the refidue out.
of the principal {fum.:

Answered for the arrefters, to:the ﬁrﬁ objeéhon :—The conveyance of the:bond :
{from. Lord.Cranfton bears only: to be in {ecurity, in fo far as concerns the princi- -
pal fum of L. 2000 Sterling, penalty, and annualrents that thall be due on that
fum : It furrogates James Bogle in the right of ‘Lord Cranfion, in fo far allenarly -
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as concerns that fum ; and, on the payment of L.20co Sterling, annualrents,
and penalty, the right and infeftment is to revert to Lord €ranfton : There is no
power given to Bogle to uplitt more. than the fum of L. 2000, annualrents and
penalty due to him ; no obligation upon him to account for the remaining fums
in the bond, which could not have been omitted, if a total affignation had been

-intended ; and as Bogle had a right in fecurity only to the extent of L. 2000, fo

Lord Cranfton il retained a right in. the L. 400 which was over.

A conveyance in fecurity divefts not the granter ; it is no other than a pledge
-confiftent with the right of property which remains with him, Stair, lib. 2. tit.
70. § 1. In a difpofition of this kind, an order of redemption is not neceffary to
re-inveft the proprietor ; and the difponer in it has ftill right to the fuperplus of
the fubjec conveyed above the debt fecured.

An adjudication may perhaps diveft a debtor of the whole {ubjed, becaufe it
adjudges the whole; but the difpofition in queftion cannot, becaufe it conveys no
more to Bogle than effeirs to the fums due to him.

Answered to the second objeion.: The reafon of imputing payments primo loco

_to the extindtion of the annualrents, is for the benefit of the original creditor,

that he may not have his principal fum extinguithed, which bears intereft, and
the bygone annualrents remaining as a dead ftock ; but this reafon applies not to
the prefent cafe ; for the whole® L. 820 of annualrents were accumulated into a
principal fum, at the entry of the purchafer in the judicial fale, who gave bond
for the whole price of the eftate to the creditors upon it.

Again, pleaded for the arrefters; in fupport of the manner of imputing Lord
Caffilis's payment, which they contended. for: .

Where-there is a- catholic creditor having a double fecurity upon different fub-
jedts, or upon different parts of the fame fubject, and fecondary creditors having
partial fecurities thereon, the catholic creditor camnot make an arbitrary ufe of
his catholic righit, to the prejudice of any of the fecondary creditors ; but he is
underftood to draw proportionally out of all the fubjetts over which his fecurity
firetches, fo as the fubfequent creditors may be ranked in the fame ;manner as
they. would have been independent of it. Here then Lord Caffilis having a fe-
curity over two fubjeds; tlis principal fam and the annualrents, muft' draw his
debt proportionally out of both.

Answered for the difponees: The fallacy of thisargument lies in confidering
thie principal fum and annualrent astwo different: fubjeés ; whereas Lord Caffilis
liad but one fecurity; to wit, the heritable bond itfelf ; under. which was compre-
hended- the interefts, which were.no mote-than a part of it.

¢ Tus Lorps, upon-a report and hearing. in prefence, found, That the arrefti
ments were a habile diligence to affect the annualrents due to Lord Cranflon, and
that Lord Caffilis muft draw his payment. proportionally cut of the capital fum,
and out of the annualrents due:to. Lord-Cranfton, and that: the arrefters were pre=
ferable on the annualrent after him.’ :

But thereafter, on a reclaiming petition from the difponees, and anfwers,
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¢ Tue Lorps preferred the difponees to the fuperplus of the debt, after pay- No 56,
ment of Lord Caffilis,. And, on a reclaiming petition from the arrefters and
snfwers, adhered.’

For the difponees, Lockbart, &. For the arrefters, Fergusson, &'c.- Clerk, Home.
7 Dalrymple. , Fac. Col. No 157. p. 233,

1758. February 15.
Major Wiruam Cunwesam of Enterkine againse Witriam WemMyss,
Wiiter in Edinburgh,

RoserT Lupcare in Coldingham, in 1743, difponed- certain fubjedts, lying in Wﬁgﬂ;
the town of Coldingham, te Robert Robertfon and others,. his creditors, jeintly,. ::rnggn:fd;f
their heirs and aflignees, under this provifion, ¢ That the faid lands fhall be re:  of redemption
¢ deemable at any term betwixt and the term of Martinmas 1753 inclufive, upon }fff’dggr‘egi'_
premomtxon of fixty days, and payment making to them of a- certain fum of of declarator, .

¢ money.” el

In March 1751 Lieutenant-Colonel Jobn Cuningham purchafed this wadfet:
right from the faid Robertfon; &c. for a:certain fum of money ; and, of thas date,
they execnted a conveyance of the fubject in his favour, redee.mable in terms of .
the difpofitian to them.

William Ludgate, fon and hexr to-the faid Robert Ludgate the original rever--
fer, at the term of Martinmas 1753, duly ufed an order of redemption ; and hav-.
ing taken a.proper inftrument againft Colonel Cuningham for not receiving the -
‘money in terms. of the claufe. of redemption, configned. the. wadfet-i'um in the :
hands of ane Matthew Craig. .

Major William-Cuninghant being creditor to the faid Colonel ]ohn Cuningham,"
arréfted the conﬁgned fum in the hands of the faid Matthew Craig ; and William
Wemyfs, writer.in Edinburgh, another creditor of Colonel Cuumgham s, ufed ar-
reftment-in the hands. of the faid- Matthew Craig, andlikewife m the hands of.
William Ludgate the configner. .

Major Cuningham being advifed, that the- above-mentioned ‘arreftments would °
Be ineffeGual; as the fum flill remained heritable, no declarator of redempnon;
Having been obtained, although .a fummons. of. declarator had been raifed in .
' ]anuary 1755, procured from. Colonel Cumnghani in Febtuary 1755, a difpofi-.
tion to the wad-fet lands; and a competition having thereupon enfued upon a
multiple-poinding raifed by Ciaig;. Major Cuningham contended, That the fum .
configned not being moveable, could not be arrefted ; and that, therefore, he was
preferable in virtue -of his. forefaid «difpefitien from. .the. Colonel ;. and offered tc -
accept of the wadfet-fum without the trouble of a declarator.

Pleaded for Mr Wemyfs,. the preferable. arrefter, A wadfet-right is a:mutual :
contract, by which the granter eonveys an heritable fubje@, with this condition =
adjected, Lhat when he ufes the order fipulated, he fhall again refurn. to his-.





