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1750.. . Fune 19.. ‘Suaw Petitioner. -

No 26.. - Waen a factor cannot get the lands let at the former rent, he applies to the, -
Wh:‘;ea f:::‘" Lords for. a-warrant to let by roup_for a lower rent, -which the Lords grant ge-
on ¢ - .
trated cstate nerally .only for..one year, but never fora space exceeding three years; and .

cannot get the : : : . . .
Jands lot at which they granted in this case -on account of. some special circumstances, als -

the fogmer‘, thongh the factor had net first exposed the lands to roup.

;;1;'1}, to 3‘,‘;“ Though some were of opinion, that, in all cases, the factor should first try a. .
Lords for a = poyn  setting up.the lands at the former rent, before he apply to the Lords,-in -
warrant to

let by roup ~ order to guard as far as possible against collusion on the part of the factor, _
for a lower ’ ’

rent, Fol. Dic.v. 3. p.203. Kilkerran, (Factor.) No 9. p. 185. .
1922, February6. . Grrearist Petitivner -
No 27.- 752+ A
A factor ap-

pointed by Uron. the death- of Provost MTagart in Irvine in'1739; it being -uncertain -

the Court, whether his son and: heir, who had sometime before gone to the South-Sea .

32:1_21;;3:5?’ Company’s service. at La Vera Cruz, and bad not. since been heard of, though -

was found o~ geverg] letters had been wrote to him, -was.-dead or alive,.the friends of the fa-

bliged to ac-

count to the  mily-applied for a factor ; when William Gilchrist \in Kilmarnock was appoint- .

&ﬁiﬁ:’;ﬁlf ed, with the usual pewers, and accordingly uphfted the rents...,.

tamed. Application was now made by the said factor,.setting furth, that letters had

: come from the son .of M¢Fagart, ‘who was, residing at La, Vera Cruz, and who
for, hereafter would manage his own_affairs,. but. craved to.be. discharged of hxs -
factory, and that an Ordinary should be, appointed for- audmng his accounts, .

~ and exonering.him. -

This Tue Lorps refused to; gr;mt, as.an 1mpwper apphcatxon ‘now that the
man himself had appeared,. it was to him that the factor was .to account, and :
when a proper discharge by him to the petitioner is prodyced, the Lorps will
then order up his.bond .of cautionry. - .

Fol. Dic. v. 3. p. 203. _Kilkerran, (_Fgcrog.)‘_‘No Io. f. 185. .

3737- Wy 9-
Axprew Tromson, Factor appointed by THhe Lonns upon the Estate of
No 28 . Crabston against JouN ELDERSON.
A factor nam- , N . S
ed by the Berwixt these two parties this: abstract question occurred, whether a factor -

Court of Ses- .. . .
sionon ase.  Upon an estate, sequestrated on account of a competition betwixt two claim-

qtuisfrited & ants, neither of -whom are infeft, can remove a tenant who continues to pay .
state, has a i

the powers of  the rent that he did to the original proprietor ?
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* Pleaded for Elderson the tenant, As the favour of possession is in law very-
great, so no tenant in possessxon can be removed but by. a person who hasa:
stronger right in him, viz. the property evinced by an infeftment. Besides, in
the law of Scotland, a tack, if clothed ‘with possesswn, is a real right ; and
therefore, added to the favour of\possessron, there is likewise the favour due:
to a real Tight,” which - nothing*but a property and a posséssion can remove.’
Founded on theése principles, the law of Scotland . carries the rule; that only a
person infeft can remove, so far, that even an apparent heir cannot remove, al-.
’though in' a manner the same person with his ancestor, drawing the rents, liv- -

ing in the mansion-house, and with whom,- at-the. dlstanee -of three years, cre- -

v

ditors arein safety to contract;- :
Any exceptions from the general rule’ do'only tend to-strengthen it An:

adjudger, with a charge-against the superior, may remove ; but this is only be-

cause a particular statute bas made a charge equivalent to an infeftment. = A

liferenten, by.the courtesy, or by the terce, may remove; but thisis only be~ -

cause, by the general concession of our law, the continuance of the- -possession in
these cases is deemed to be a continuation of the property which the deceased
husband.or wife. originally-had. . A tacksman may.remove a subtacksman who
was bound to remove ; but this is only bécause the subtacksman cannot come
against- the right by which himself holds ; and in a-question betwixt him and a
person from whom he derives right,. this last i 1s, quoad him, a guasi proprietor.
Answered, A factor appointed by the Court of ‘Session ought to have all the
pqwcrs of 4 proprietor infeft, to enable him to :manage the estate to the best
advantage ; and as he acts-undet the:authority. of the.Supreme Court, and is
tied down upon strict-regulations, for the benefit .of those who shall be found to
have the preferable Tight; it would be.absurd to control his-power-of. setting

No 28.-

management
which belong
to a proprie-
tor infeft,

the laids to-the best advantage, on.account of a maxim inlaw, which was cal- ..

culated only to.prevent.intruders from removmg tenants. from the possession.
¢ Trm Loxms -decerned in-the:removing.’ - See REM.OV}NG. L

. Fot Thommn, Gardm. - ‘ Foi Elderson, Fo. Dalr_yvple. .
FDis 7 Fol. Dic. v. 3.p. 203, fac..Col.. No 41, p68.;

178 5 yubl 24‘ . - Jamzs Paton Petitioner, -,

The petltloner havmg been appomted by the’ Gourt to*manage, in’the ab-'*
sence.of an apparent heir, the heritable estate of a person deceased, apphed to
be authorised to make up inventories in " termsof . the act 1693, €. 24.

A difficulty arose from the manner in which this statute is expr@sed enact- -
ing, * That for'hereafter, any apparent heir shall have free liberty-and access
¢ to enter to his .predecessors cum beneficio inventarii, or upon intentory, ‘s

NG 29.
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