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to catch at an unjust advantage, by obtaining the redempticn to be delayed for
another year. B ‘

It was also considered, that the same thmg in effect is done every day in pro-
cesses of removing. Even where a warning is informal, the landlord is not put to
the necessity of a new warning and a new process of removing. It is seldom that

such an objection is further sustained, than to delay the removing till next term.

The judgment was in the following words : ¢ Sustain the ordnr of redemption
of the wadsct right inl question, so as to declare the lands redeemed at Whitsunday
next. And remit to the Lord Ordinary to proceed accordingly, and to settle the

terms of payment or consignation.”

This interlocutor is not properly worded. It was the unanimous opinion of the
Court, that the order of redemption being informal, could not be sustained to any
effect. But that as, without any order, a process of declarator is competent, con-
cluding that the wadsetter should be decerned to receive his money at Whitsunday
next ; and that, upon payment or consignation, it should be found that the lands
dre redeemed ; there can be no good reason why these conclusions may not bé
grafted on the present process, when it saves expense to the parties. The inter-
locutor, therefore, ought to have been in some such terms as the following: Find,
That the defender is bound to receive the wadset sum' at Whitsunday next; and
that, upon payment or consignation, the land shall be held as redeemed.” This is
indeed but a hypothetical interlccutor, and it cannot be otherwise, But to purify
the same, all that is further necessary is, after consigning the money at Whit-
sunday, to apply to the Court, or to the Ordinary, if the cause is remitted to him,
mentioning, that the money is consigned according to the order of Court; and
therefore, that the Lords should find that the land is actually redeemed.

Sel. Dec. No. 106. f. 150,
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1757. March 9.
Hucu MacLeop of Genies, against Huer Fraser of Lovat and His CrREDITORS,

John Macinreoch obtained, in the year 1630, a wadset of part of the lands of
Assint, redeemable after nineteen years.

Kenneth Mackenzie, second son of Lord Seaforth, came to have right to the
estate of Assint, in virtue of certain adjudications and apprlsmgs and in the year
1676, the wadsetter was forcibly turned out of possession of the wadset lands, and
Kenneth Mackenzie immediately entered to the possession.

In the year 1730, the heir of the wadsetter obtained a decree of preference, as

to the mails and dutics, against the reverser Kenneth Mackenzie ; in consequence
of which'she recovered the possession of the wadset lands in the year 1736, and
s‘zen bro‘wht an action for the rents a nd profits of the lands d}lrmg the period she
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md her predecessoré had Bdem -forcibly excluded; viz: from the year 1676 to the No. 49..
year 1736, and conveyed her right to Hugh Malceod. .

The creditors of Kenneth' Mackenzie'brought a rankmg and sale of the estate.
of Assint. In‘this‘prbeess Hugh Macleod insisted to be ranked as a preferable.
creditor, not only as to the property of the wadset lands, subject to redemption,
but also for the rents and profits from the year 1676 to 1736.

It was admitted by.the creditors : That the claim for the rents and profits was
well founded, as a personal debt, agamst Kenneth Mackenzie, the proprietor of
Assint 3 but they denied thgt it was a preferable debt affecting the wadset lands,
ina competmon with them ,

. For Hugh I Macleod 1t was- argued That though the claim for the bygone rents-
of the: wa.dset lands as a: personal debt, yet he ought to be found engltled to reten-
tion of the wadset lands, supposing an order ‘of redemption used, until’ payment of”
these bygones. It was a breach of the contract of wadset, upon the part of Ken.
neth. Mackenme, to dxspossess the. wadsetter of the lands; ; and, of consequence,
{he wladsej;ter would have been ‘entitled agamst him, the reverser, to retain the
posSessxon after an order of redemptlon, till the rents from which he was excluded
were fully repaid. . ‘This defence must be egually good agamst the creditors of
Assmt, since their diligericés can only carry the rlght of reversmn, and they can-
not be in a better case than the reverser.

If thas wadset had been improper, the Jands could not have been redeemed but
upon paymer.t of the mterest of the wadset sum during the years of exclusmn, as
well as the prmcxpdl 3 and the rents, in the case of a proper wadset, must be con-’
sidered in the same. licht with the annual-rents in the case of an improper wadset ;.
and therefore must be equally secured to the wadsetter by a right of retzumng the:
lands.

Answered : The claim of a proper wadsetter dispossessed of thie lands, is good"
agamst the person who dispossessed him, and received the rents, whether that vio--
lence was committed by the reverser or by a third party ; but in both cases it is.
only a personal claim ; because, by the nature of a proper wadset right, the rents.
are taken in place of the interest of the money, and the wadsetter runs all risks,.
and has a remedy at law for keeping and recovering possession of the rents. The-
case of an xmproper wadsetter is different ; the rents are not taken in place of the.
interest of the p money ; for the reverser is bound to uphold them ; and therefore
the interest - of the money is a real debt against the estate, unless in so far as paid.
or extmgulshed by the rents received.

« The Lords adhered to the Lord Ordinary’s mterlocutor, finding Hugh Mac-
leod preferable as to the property and possession of the wadset lands till redemp-
tion, sub]ect to redemption in terms of the wadset rlght but ﬁndmg, that the in-.-
tromissions had by the common, debtorand his author, the reverser. of the wadset:
right, with the rents and proﬂts, while the wadsetter was kept out of possessxon,
were Qot really secured nor could affect or burden the clause of reversxon in. the

-
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wadset rxght ; and therefore, that Hugh Macleod could only be ranked ultimo locy

for these rents and profits.””
Act. Lockhart.

wJs ) ~ Fac. Call. No. 22, p 31

1775.  November 117. Tuaomas BucHANAN against JouN Apam.

»,

The defender having, in virtue of a wadset and right of annual-rent transmitted
to him from the original wadsetter, been long in possession of a small pendicle of
land belonging to the pursuer, this action was brought in order to have it found
and declared, that the said wadset was extinguished, and the debt satisfied by in-
tromissions, and that the defender might be decerned to remove from the lands.

" The question turned chiefly upon the nature of the wadset right, which is some-
what anomalous, the same debt having been secured partly by a wadset, and partly
by a right of annual-rent, at a time when the mterest of money was at ten fer
cent.

In the year 1615, John Lennox, then of Barnshogle, borrowed from James'
Adam, the sum of 400 merks; for security of which, he disponed to the’ said
James Adam, ¢ That part and portion of his said lands of Barnshogle, cotmonly
called Taillabout, then possessed by the'said James Adam,” redeemable by the said

‘ John Lennox: ¢ Likeas, the said William Lennox gr ants him to have sold and

disponed, &c. to the said James Adam, and his foresaids, herltably, all‘ and hail an
annual-rent of 20 merks money, to be uplifted forth of all and hail the said John
Lennox, his forty shilling-land of Barnshogle, with the pertinents, beginning the
first payment thereof at the feast and term of Whitsunday next to come, in anns
1615 yéars, ‘and’ so forth, to continue ay and while the lawful redemption thereof
under-written.””  So that the creditor, in the first place, got a wadset of the little
pendicle of Taillabout, a part of the lands of Barnshogle; and, 24ly, got alsc a
right of annual-rent over the whole lands of Barnshogle for five fer cent. of his
money.

The said James Adam thereby obliges himself to grant a sufficient letter of re-
gress and reversion in due and competent form, with all the other usual clauses of
a wadset and rlght of annual-rent; and there are several clauses whxch it was said
seemed to point more at an improper than a proper wadset, such as the warran-
dlce given by the reverser from all life- -rents, annual rents, feu duties, &c and other
/oro'UISO, that the redemption should not take place,mt’lvnless the bygone annuals of
the said annual-rent should be first pa1d L :

Argued on the part of the pursuer: That whatéver may have been ori iginally
intended, it is clear these double securities could riot subsist after the reduction of
interest, to any other effect or purpose than for enabling the crediter to recover



