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for him ; and though, with the: famhe breath, the fubjec is given away to ftrangers,
the alienation could not be effe@ual againft him, being done on death-bed.
Tus Lorps x:epelled the reafon of redudion. (St DeaTH-BED.)

Fol. Dic. v. 3. p. 34. C. Homie, p. 243,
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1758, _'}’anuary 1.
DanieL ConniNcaam of Cayen, ggaingg Mary GaINer, and, SUSANNAH
Cun~NiNcHaM, her Daughter.

By minute of fale, dated 13th June 1741, Thomas Forbes of Waterton, oblig-
ed himfelf' to difpone the lands of Holmis of Dundonald to Robert Cunninghiam,

Efq; for which Mr Cunningham thereby became bound to pay Waterton .

L. 1008 : 14 2 Sterling as the price. It was further declared, That the difpofi-
tion to be granted and the lands themfelves, thould be burdened” with the faid
price: until payment.

Mr €unningham foon after raifed a fufpenfion ard reduction of the minute of
fale ex capite fraudis, The reafons of redution were, however, repelled by two
confecutive interlocutors’ of the  Lotds, the Iaft of which was pronounced 3oth
June 1743 ; “but a queftion " with refpeét to certain deductions from the price was
fifl in dependence at Mr"Cunningham’s death, November 1743.

By a-deed, of date’ rythe July 1741, Robert Cunningham difponed te Mary
Gainer in lri‘fére‘nt,’ and to her daughter Sufannah in fee, his lands in Scotland,
there patticularly: defcribed, without mentioning the Holms of Dundonald.

On the 27th O&tober 1743, Mr Clmninghani executed his laft will and tefta-
ment, by which he conveyed his eftate in the ifland of St Chriffopher’s (there
faid to yield L. 2500 Sterling per annum) to certain, truftees, for-payment of his
debtsand ilegacies, and in further truft for Daniel Cunningham. his fon, to whom
he alfo thereby bequeathed certain other plantations, faid to yield L. 380 of

yeatly rent, and his whole other eftates not difponed by, his will. Among other

Iégacms given by this will, there wds oné in thefe words: * I give and- bequeath
¢ unto my dear wife, Mary Gainer, (which I have hitherto concealed,) all my
¢ lands, plate, houfes, furniture, lmens, horfe, mares, bulls, cows, fheep, and
- whatever I'bave or shall bave, in Scotland, at the time of my decease, for and
“ during her Iife, for- her mamtenance, and for the maintenance and education of
my daugliter Sufannah Cunningham ; and after the deceafe of my faid wife, 1
give and bequeath.all my lands, plate, &c. and wbhatever I bave or shall bave,
in: Scotliind at the time of my decease, unto my daughtel Sufannah Cunninghamy
and the hgirs of her body ; and failing fuch, heirs, I give my faid lands and pre:
¢ miffes to my fon Daniel Cunningham, Elq; and his fons for ever.’

Robert C‘unmngham died on. the 13th November 1743, when the price of the
Holms of Dundonald was not paid ;. Waterton thereupon adjudged-thefe lands,
and Mr Cuonningham’s othier land-eftate in Sotland. Mary Gainer then brought
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a fuit in the High Court of Chancery againft the truftees named in the will, and'
Daniel Cunningham, for performance of the truft, by relieving the Scots eftate.
of the debts out of the produce of the St Chriftopher’s eftate.—It was objected,

That the teftator was not in found judgment when the will was made ; but after-
a proof was taken, the Lord Chancellor pronounced his decree in July 1750,.
¢ declaring, That the will ought to be eftablithed, and the trufts thereof perform-

*ed; and, in particular, ordering, that the eftate in Scotland fhould be relieved .
¢ of all debts which did or might affe& it.’

In purfuance of this decree, the truftees paid the price due to Waterton, and.
took a difpofition from him of the Holms of Dundonald, in favour of Daniel:
Cunningham, his heirs and aflignees. Mary Gainer claimed thefe lands as legated
to her, and the tenant called both parties in a multiplepoinding for fettling their
right to the rents.

Objected by Daniel Cunningham, That, by the law of Scotland, neither lands;_
nor the right to lands, can be conveyed in a teftamentary deed, by way of legacy.
- Answered by Mary Gainer, That admitting fuch to be the general principle of-
our law ; yet, as Mr Cunningham’s teftament, by the law of England, was avail-
able to convey the St Chriftopher’s eftate, for the ufes and purpofes therein ex-
prefled ; and as Daniel Cunningham was, by the faid will, cenftituted refiduary.
legatee of that eftate, from whence he reaped confiderable benefit, he was there-
by barred from challenging, and even bound to concur in making effeGtual the-
bequeft, which, by the fame will, was made of the Scots eftate. Se it has been
decided in parallel cafes ; 2d December 1674, Cranfton contra Brown, (Stair, v.
2. p. 287, woce Quod potuit, non fecit.); and 1gth July 1745, Paterfon contra.
Spreul, (Rem. Dec. v. 2. p. 114. voce DEATH-BED.),

Further objeited for Daniel Cunninghiam: ,

1mo, That the lands of Holms of Dundonald do not fall under the words of.
the legacy to Mary Gainer and her daughter. They could not be comprehended .
under the defcription, my lands ; for the perfonal obligation contained in the mi-.
nute of fale, cannot be faid to have transferred the property of thefe lands from -
Waterton to Robert Cunningham, being only a ground of a&ion to compel Wa.
terton to implement.  Neither couid thefe lands be comprehended under the.
general words, whatever I have or fball bave, in Scotland, at the time of my de-
cease - becaufe thefe words are fubjoined to the enumeration of dong mobitia, fuch
as plate, furniture, &c. without any mention of debts or obligations ; and it is not
the practice to extend general words fubjoined to particulars to other articles of a_
different {pecies.

2do, Neither was it the teftator’s intention; that: thefe lands fhould be compre-
hended under the legacy : For Robert. Cunningham repudiated, and even chal-
lenged, by fufpenfion and redutlion, the minute of fale ; and.to his death would
have nothing to do-with the lands, nor accept of a difpofition from.Waterton.
He was preparing to try every competent method for getting free of that con-
tra®, notwithftanding the interlocutors of this Court fuftaining it, when he hap-
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pened to die. Hence it is plain, he could not mean to convey thefe lands under
that legacy, when he never confidered them as a part of his eftate; of which
the other deed he granted in his Lady’s favour, upon the 17th July 1741, five
weeks after the date of the minute, is further evidence ; as every other bit of
ground he had in Scotland, is thereby efpecially conveyed to her, but no men-
tion made of the Holms of Dundonald.

And, 3ti, Suppofing this legacy. could comprehend thefe lands, yet it could
only have the effe@ of conveying the contra& of fale, with its inherent burdens ;
and, therefore, if Mary Gainer claimed the benefit of that contra&, fhe would be
liable.to pay the price, which was owing at Robert Cunningham’s death.

Answered for Mary Gainer : 1mo, The words, all my lands, comprehend every

right to lands which Robert Cunningham had. In a deed inter wiwos, the con-

veyance of all his lands, and whatever he had in Scotland, muft have carried the

perfonal obligation on Waterton to difpone thefe lands. And it can make no

difference, in the prefent cafe, that the conveyance is in the form of a legacy.
The general words are {o broad, that they cannot be reafonably circumf{cribed to
the boma mobilia. 2do, The teftator’s intention is fufliciently plain from his
words ; and therefore it is incompetent to bring in extraneous circumftances for

explainmg away the exprefs words of a deed. Moreover, before this teftament’

was executed, the contract of fale had been fuftained in this Court by two inter-
locutors, unanimoufly pronounced ; which could not be altered here ; nor could
Mr Cunningham have any good caufe to expe& an alteration on an appeal. Be-
fides, it muft be prefumed to have been his intention, that if the contra® could

not be fet afide, the legatee thould have the right of the lands. It does not ap-

pear that Mr Cunningham intended to convey every eftate he had in Scotland
by the deed 1741, which contained only particular fubjecs; but as the Holms
of Dundonald was the only fubJe& in Scotland not thereby conveyed, the gene-

ral legacy muft have been intended purpofely to carry it alfo. And, 3té, Were
this queftion with Waterton, he indeed would not be obliged to difpone till the

price were paid ; but as the teftament appointed the whole of the teftator’s debts

to be paid out of the St Chriftopher’s eftate, and the price undoubtedly was a’

debt due by him at his death, it muft be paid out of that eftate. But this quef-
tion is only competent in the Court of Chancery, which has the {ole _;unfdléhon
over the St Chriftopher’s eftate.

¢ Tur Lorps found; That the right which the deceafed Robert Cunningham
had to the lands of the Holms of Dundonald, falls under the legacy left to the
faid Mary Gainer, the teftator’s widow, in the teftament made by him in favour
of the faid Daniel Cunningham his fon; and that, therefore, the faid Daniel
Cunningharm cannot quarrel the faid legacy; and’ preferred ‘the faid Mary Gainer

to the rents of the faid lands.’
For Mr Cunningham, 4. Lockhart, . "Alt. Daw. Dalrymple, Geo. Brown, Arch. Hamilton.

Rae. Fol. Dic. v. 3. p. 34. Fac. Col. No. 88. p. 155.
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