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- dpy! “This feénis to bb ag#eeable to reafor; becaufe the cautxoner, though good
At the time of ﬁnding ‘cauition, may become "infolvent, ‘before the arrefter knows
that the arreftiient was loofecf or Who is cautloner, fo as to have an opportumty

to profecuté: him.

Replred “for” §almo»n~kthe arreﬁce Such. intimation: 1s' not reqmred by’ the ad =

Y617: Ja? VI parlitez:chipi 17, - The .danger pretended i§ imaginary, feemg that
ad of Parharm:nt pi‘dviaes all daution ‘té be found to the clerk of the' bills, who
is liable for tﬁé“{hﬁimehcy of ‘e ‘€autioner.. Further, ‘the will of Iétters of ar-
reﬂmen’t is ‘orly to fecure the fubjeé’c tiil caution be fourid:  Of this the arrefter
may bé- certiorated- at*tie - Bill-chamber, which is a place of record, patent to all
the liéges.  Before ‘the ak 1617,~*whcn caution was found to a meffenger only,
ihtimation s’ neceﬁ%try ; 3and- though mow 1io longer fo, yet the ftyle of the Tét:
ters continues the fame: ’TPhxs point was ‘decided in-a cafe obferved by Forbes,
18th<Jiily 140y, CrichtoR’ agamﬁ: Botthwick, No 144. p. 498 S
THE Lorb ORDINARY fuﬁaxhed the reafon of fufpenﬁon 5 and a reclaxmmg peu
tition being dffered; > 7 Doinl
s THE' Loxns 1refﬁf'eel *the {ame and adhered o f'j‘*’ :
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Tuly 22. JOHN MAGAR'IHUR ﬂgazmt DAvm BRUCE. S SR

jonN MACARTHUR, as execu{or aemmated by Ludovlck Gfant brought a pro-
cefs, in. his own name, and-in that of Elifabeth Leflic, a creditor of the-fiid
Lidovick Grant, in a. bond of L, 150, againft- Barbara, gnd Grizel Grants, his
fiftets 5 alleging, Tham, past their- brothers death,. thf;y had cclandeflinely intro-
mitted - with-and carried ¢ff fiindry moveable effe@s belonging to him jvand there-
fare eonslyding againft- them,- as vicious-intromitters, ‘to reftore the faid eﬁe&s,
te make payment-of L.-150 Sterling as the value of the goods.
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- In this-pioeefs compearance was only made for Barbara; and the hawng ac- -

' Jkn(wvledged hessintropiflion with -certain pamcu}zus of farniture, and other ef-
fects, lof whiclia-condefcendence was given in to procefs ‘but the values of Whlch
swerdnot afcersainefl, fhe was decerned;, by decreet-of the Court of Seﬁion -to
eturn the-fpid goods te the purfuer.—It was further alIeged That about the time
-of -hey’brother’s: death, fhe intromitted with L.22.Stething of -cafh, whxclvwas
“theh lying by bim: . To thisthe made no anfwer, but withdrew her. compearance:;
:updn ‘which fhe ;was. alfo. ‘decerned to make payment to the _purfuer of the faid
L.22.. Mirs: Grizel,ithe; other. fifter, was. decerned in .abfence, as a vicious in-
trofpitter: wisht ber brother’s effe@s, to reflore the mone€y, goods, gear, and effe(ls,
intromitted wigh by her ; o otherwife to make, payment to the purfuer of L. 1 50
Sterling, with iptereft: and penalty, - mIterms of the hbel
512
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During the dependence of that :pracefs, the :purfuer having learned that the
fifters had conveyed certain trunks and packages, eontaining effeéls belangmg to
then' deceafed brother, to the warehoufe of Robert Grant merchant in Leith, he
immediately arrefted the fame in the hands of Robert Grant. Upon which, ‘the
two f{ifters having applied fora looﬁng of the arrefiment, Dayid Bruce, writer in
Ed_mbur,gh ‘became cautioner in commgn form, ¢ Tl hat the gaods ang effe&ts ar-
¢ refted in the- hands of Robert Grant, at theinftance of John Macarthur, fhould
¢ be made furghco;mng to the faid John Macarthur, in cafe, at difcuffing the pro-
s cefs raxftd at his inftance againft Mrs Barbara and Gribel Grants, it fhould be
¢ found that ‘they ought to_reftore the goods, gear, and effects, or make pay-
‘ ment of the foms:of money therein _11belled ’ - And the axvreft_n;xentvhemg ace
cordingly loofed, the chefts, 8e. werggiven up by Robert Grant to the two fifters,
without laoking into them, or having any knowledge of the contents.

Macarthur thereupon commenced -a procefs againft Bruce, the .cautioner, fub-
fuming on the above fafls ; and congluding againft him for reflitution of the- fe-
veral goods which Barbara Grant had been ordained to reftore, and the L. 22
Sterling in which fhe had been found lmble; and likewife to reftore the money,.
goods, and effects, which had been intromitted with by Grizel ; or to make pay-
ment of the fum of L. 150 Sterling, with annualrénts, &c. in terms of the de-
creet againft her.

Tue Lorp OrpiNary ¢ found the cautioner David Bruce liable in payment of
the fum of L. 150 Sterling to the purfuer.” But the caufe having been. afterwards'
reported, Mr Bruce insisted in the following defences : ,

1o, The defender can be no further liable than to make the arrefted goods-
furthcoming, or pay their values as they fhall be alcertained. by the purfuer.
The effet of an arreftment of goeds is only to attach them in the hands of the
perfon in whofe poffeffion they happen to be, and thereby to fubject him to the-

obligation of making thefe goods furthcommg, or- fo. much thereof as fhall be:

equal to tle debt upon which the arreftment is ufed.. - The arreftee can never be-
made further liable, unlefs he has been gullty of unwarrantable breach:of: arreft«
ment ; and when a perfon becomes eautioner in a: loofing,. the nature of fuch-ob--
ligation is, that he becomes bound in the. fame manner, and: to-the fame extent,

that the arreftee would have been if the arreftment had:not been loofed.. The
purfuer, therefore, in this action, concludes 1mproperly The defender has no-
concern with the extent of the fums decerned for againft Barbara and Grizel
Grants; he is only obliged to make the goeds furthcoming which were arrefied.
in Robert Grant’s hands, or to account for the values thereof, in the fame way as
Robert Grant himfelf would have been, had the arreftment not been loofed, The
fole effet of the defender’s becoming cautioner was, to fubftitute him in Robert:
Grant’s place ; and it is incumbent upon the purfuer to afcertain what was the
value or extent of the goods arrefted. To that extent only the defender is liable,

by the nature of the tranfa@ion, as well as the exprefs words of the bond of cau-
tionry above recited, Agreeable to this doérine, the Lorps have decided, that
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the cautioner, in a lpofing of arrefiment, can be decerned to pay no more than
- what appears, from the oath of the arpeftee, to have been then awing by him ;
Dyrie, 21ft June 1626, and 2d. February 1627, Lord Balm.enm contra Laird of
Lochinvar, No 136. p. 788.

It is trye, that in this cafe the goods arrefted were contained in lock-faft tmnks,
and Rebert Grant, who has been examined upon oath, fays, he Is ignorant of the.
value of the goods. But,this circumitance ought not in reafon to make any dif--
fer@ns:c! ‘the dg.fen,der kqgw not)y&)g about the goods being contamed in any-
of t}mfe gaods and as, h,e was ce;tamly gm.l.ty af no unlawfgll a& int becommg
cantiones;in common form in the logfing of an arrefment, it would be very hard
to ﬁ.l,b_}@,& him to the purfuer’s whole debt, hawever conﬁderable, a.n;d however
far exceeding the value of the goods, merely fiom: this reafon, that they were"
givem up. without any inventory being made of. them.—Suppofe the. purfaey had -
ufed ap amreftment in the hands of a:debtor to  Barbara or Grizel Grant; whufe
debts caud be-ne otherwife mfiruéted but by the debtar’s cath ;. that the defen-
der had become gautioner in copamen: form for loofing the arreftment ; and that, -
in the mean: time, the-arrefiee ,had ‘died; fo-that the mean of -prgof-for eﬁabhﬂung
his debt was:loft = it could met:ip-fuch cafe have:been: miptained, thar. it was the:
defender’s duty; when hebﬂmae ‘cantioner in.the leoﬁag, te have. mqun:ed and
informed ‘himfelf, what- was the- pqecﬂfe extent of tl}e giebtarxqﬁea or that he-

would ‘have -beenr-fubjected in paymgnt: of the whole debt upon which :he arreft- -
ment was-ufed: Befides, in:the. prefent cafe, it cannot he faid, that the preof of
the value of ‘the-goqds acrefted hds become imgradicable:;: the: value.and. extent-

of them:may- fill be praved by:the:oaths of Berbara and Grize] Grants, tg-whom -
they Were. dﬂmer&d up 5 an& wwhile that mean of p,roof a-emamg it would be hard *

pm'fucr

24o, The défendér cannot be made lizblé in L 156 uptm the decreet, as'obtainx:
ed either again& Mrs:Barbara Grant or againft Mis Grizel.. For, with regard to Mrs
Barbasa, fhe is not found. liable in L..15p, but only to reftore certain particalars

of furniture contained in-an inventory, or condefcendence,” and to make payment
of Li 22:8terling. of cafh: faid. to -bave been intromitted with by her ; -which laft .
part of the interlocuter was in: abfence, and without proof. And, with regard to -
Grizel, though fhe is indeed found liable-in L..150 Sterling, as- the valueof the -

goods fuppofed to haye been carried off-by her; yet as the decreet, guoad her,

was entirely-in abfence, fo it is ftill compstent: to-her to redyce that: decreet,. un--

lefs proper evidence be-brought of her intrgmiflion;. and if fo it-is-equally cempe-

tent to the defender-to reduce that dscreet; .or, even without the form.of a -re- -

duction, to.object to it in-this procefs,-as:obtained: agamﬁ ‘her without evidence. -
Answered for the purfuer, There is.no aceafion to didputs. the. general: prznc:1p}e
affumed by the defender, that an’ arreftmsut can -carfy 1o more than what isiin <
the arreftee’s hands-at-the time -of laying it on ; and -that, if:there is. no other -
‘mean of proof to afcertam the value-or amount of the fubje&t arrefted, recourfe
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mult be had to the arreftee’s oath. But the prefent cafe is fomewhat particular.
Tt 'is a fact admitted on all hands, that’ the fubjeéts -arrefted were trunks full of
gootds, “the contents unknown ; and as, by loofing ‘the arreftment, whereby the

fifters were allowed to pofiefs themfelves of the goods, it is now rendered imprac-

ticable to prove the exterit or value of them, the law muft prefime, that they
were in value equal to the fums for which the arreftment was ufed. The mattex

is'not: ofhermfe extricable. And if the defender’s plea were to be liftened to, all
-fuch arreftments might be evachated, and rendered of no effect.. The purfuer
-can have no decreet againft ‘the arreftee, as the loefing the arreftment warranted
‘him as effeétually to deliver up the goods as if no-arreftment had ever been ufed;
{o that any difficulty which now eccurs in afcertaining the value of the goods,

arifes from-the defender’s negle®, in allowing the fifters to poffefs themifelves of

thefe eﬁ'e@s without inventory or appretiation. The purfuer cannot agree to

’hold the oaths of the fifters as a proper mean of -proof; for afcertaining the:quan-

tum and value -of thefe goods. This would be a moft dangerous -precedent, as

they are plainly mtereﬁed to conceal and -depretiate the goods. The law will

prefume, that the: defender knew the goods arrefted to be at leaft of equal value
with the fums for which the arreftment was ufed, otherwife: he ‘would not have
allowed them to be given up, without ufing fome precaution for afcertaining their
value : he knew that the purpofe of loofing the arreftment, was to put the fifters
in pofleflion of the goods ; and if he did not previoufly knovv their value, it was
his duty to have inveritoried and appretiated them. "

“With regard to the other defence, -founded: on the ob_]eé’txons to .the decreet

-againft thetwo fiters; in the firss place, It is clearly proved, by the depofitions

of a variety ef witnefles examined in that procefs, and by Mrs Barbara’s own con-
feflion, that the had a-confiderable intromiffion. with her brother’s effe@s ; and fhe
was accordingly ordained to reftore them. Thofe goods which fhe acknowledged

'to have been in her poffeflion, were, to appearance, of confiderable value ; but it

has now become impoflible to afcertain the precife worth of them, becaufe they
have been carried away and difpofed of by the fifters, which they had accefs to-de
by the defender’s loofing the arrefiment : And therefore, as it has become impof-
{ible, either for Mrs Barbara or the defender, to reftore the identical goods, or

- values of them, he muft be liable in the alternative which the purfuer concluded

for in that procefs, of L. 150 Sterling, as the fuppofed value of the goods abftra&t~

ed. 2dly, With regard to Grizel, though it is true, that the decreet quoad her

was in abfence, yet this does not alter the cafe; for the two fitters, by joining in

- an application to have the arreftment loofed, did acknowledge their joint intereft

m the goods arrefted ; and the confequence of the loofing was, that they. poflefled
themfelves of and carried away thefe goods, without infpection or inventory ; and
as the defender, by interpofing his cautionary fecurity, without any notice or in-
timationto the purfuer, and without any precaution taken for afcertaining the
particulars or values, fuffered the goods themfelves to be withdrawn, the pre~
fumption of law 1s, that thefe goods were acknowledged to be of fuperlor value to
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the fams libelled;-and confequently, as the: defender has rendered it impra&icable -
to fay, what was the valye or-extent of .the. goods. themfelves, he muft be liable
in their prefumed value.of.L. x50.: The defender cannot be in a better. cafe than

Grizel herfelf, were fhe infifting in‘a reduion of that decreet ; and as by takmg
the goods out of the arreftee’s hands;, ,and dlfpoﬁng of them, it has been rendered

impraicable to prove the precife value of them, it would be impoffible for her to

prevail in.fuch redu@ion ; and.therefore the defender, who gave her an opportu-
nity of {o.doing, muft be liable in terms of the decree that ftands againft her. .

¢ Tue Lorps adhered to the Lord Ordinary’s interlocutor ; but remitted to his-

Lordfhip to hear parties- procurators upon. any objecions that might be to the.
decreet agamﬁ Grizel. Grant

‘ N B The caufe havmg come back to the Lord Ordinary, the above ob_]eé’txom

was again. ftated. by the defender to the decreet againft Grizel Grant ; .to which
the purfuer having made | anfwer as above,. the 'Lorp OrpINARY, upon. the 21ft
February 1561, ¢ rqpelled the objections, and allowed the decreet. formerly pro-

nounced: to. be exira&ed‘ =~And the Lorps, upon advifing a regla.xmmg petxtx,on;

and anfwers, upon:the 8th ]u1y~ :762., ‘adhered.

A& Mdcquem & Lockkrt.. © At Da. Greme..  Clerk, Kirkjatrick." "
_ Tl Dic. 0. 3. p. 44 Fac. Col. No 239. p. 4352 -
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17459.. Aigust 1T, VINCENTSON agam.rt WI;LSONS.

Tae Lorps found _That arreftments or blank admiral precepts, mxght be leof-

ed. thhout cautione. .~ .
: Eol ch e, 3; p 4,5,
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T HERE were certain fiims of money that pé\‘tamed to Mr ]ohn Majorbahks ad_-

vocate atreﬁed in the hands of one. Mungo Tenant, be two fundry credxtorsf
The firft’ quba’ ‘hiad made the firlt arreftinent were- the. baiins of dné S¢ at, mar,mez;
in Leith'; - the fecond arrefiment was made by the {fpoufe. of umquhile John Wal-
lice writer, ‘The firft arrefier intented action againft the faid Mr John ;. gnd the‘
 fecond ‘arrefter has obtained decreet againft” the faid Mr ]ohn fua the pe,rfon in
whofe hand the’ filver was having complained to the Lords upon double purfuit,

configned the filver into the  clerk’s- hands, unto the time it was found. be the:.
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