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which now subsists, It is evident, that, according to the defender’s plea, a
popish heir might, by withdrawing himself into foreign parts, be altogether.
exempted from taking the formula ; were this plea sustained, the provision
made by the statute 1700, for the secunty of the protestant rehgxon, would be

rendered ineffectual.

« TrE Lorps repelled the objectlons proponed against the service, and allow-
ed the service to praceed.” .
Act. Miler. Ale. Sir 7. Stewart, Ferguson, ~ Clerk, Fustice.
D. - Fol. Dic. v. 4. p. 38. Fac. Col. No 187. p. 248.

* *, % This cause was appealed :

The House of Lords « Orperep, That the interlocutor complained of be af- -
ﬁrmed with this variation, after the words, “ repel the objections proponed

* agamst » that the words, “ proceeding in,” be mserted »

1761, December 20.
RoBeErT MaXWEL against Sir THoMmas MAXWEL of Orchardtoun,

Tax estate of Orchardtoun stood devxsed to heirs-male.

Sir Robert Maxwel of Orchardtoun was twice married ; of his first ma’mage
he had a son, aftcrwax:ds Sir George ; and of the second marriage, a son named
Mungo.

In his contract of marriage with Mungo’s mother, he had bound himself,

) + That all and whatsoever lands he should happen to conquest and acquire dur-

¢ ing the marriage, he should take the rights thereof to himself and her in life-
# rent, and the heirs to be procreated of her body in fee.’

But dxsregardmg the right of his eldest son, under antient investitures of
the estate, and certain other rights in his person, and likewise the right of his
second son under the contract of marriage, he, in the year 1527, disponed his

_ estate to trustees, for the use and behoof of the heirs,”male and female, to be

procreated of Mungd’s body. Soon thereafter he died.

At Sir Robert’s death, Mungo had a son, Robert Maxwel then an mfant.

- Mungo lived and died a papist ; but the formula having never been presented
to him, he had no opportunity of ref’usmg to take it. ’

Upon Sir Robert’s death, there were the following parties who had claims
to his estate, Sir George, as eldest son, Mungo, as heir under his mother’s con.
tract of marriage, and Robert, under Sir Robert’s trust-settlement’; but a con-
tract of agreement betwixt Sir George and Mungo was entered into in the year
1724, whereby Sir George agreed to accept of one part of the estate and
Mungo agreed to accept of the other. In this deed, Mungo signs for himself,

- and, ‘as taking burden for his son Robert ; he accepts, in full satisfaction of all
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right, mh:, ‘or claim, which he or his son had by the: decease of St Robert; No 10;
and he renodnces and conveys in’ favour of Sir George; 4ll right, title; &c. /
conveyed in favour of him Mungo, or his issue By his decésted father.
At this time, it was agreed, though not expressed in the deed; that the fee of
Mungo’s sharé should be secured to his son Robert ; which was accordingly af-
terwards done by Sir Gesrge’s making up titles to the estate, and then convey- -
" ing Mungo’s share to Mungo in liferent, and Robert in fee.’ This transaction
was thought at the time beneficial for Mungo and Robert, as it secured them-
from the hazard of Sir George’s getting the whole estate upon a compeutlon
Mungo died some years after this transaction ; and, when Robert cameto be
of age; he brought a reductivit against Sir Thomas Maxwel, son to Sir George
of this transaction, as-done to th¢ pre_]udxcc of his nght ondet hrs grdndfather
- Sir Robert's trust:settlement. -
Sir Thomas’s defence was, That Mumgo Maxwel, by his’ matbers contract”
of marriage, had a right of succession to the estate of Orchardtoun, which Sir
" Robert had no power to disappoint by a gratmtous trust-disposition-to ‘another :-
That;as Sir Robert had not settled the estate agreeable to-the- provxsmns of
thdt eontract of matriage, noser¥ice as heir of provision was necessary to-Mdn.
gu's taking the estate: That; the right accrued to himi’ as‘@ fus- créditi, - he bes
ing the heir de:zgnatwe of the ma’mage upqpxwhxch rlg,ht*he could transact:
or dispose of it at pleasure : And that acco Hi l"y heHad, in the “transaction
of the year 1924 conveyed to Sit Thomas all the®ght that-was in himself.-

* Answered for Robeft Mazxwel ; Mango Maxwel having beena: papist, was»
;precludcd by the statute against papists, from suececdmg 4t all to the estate

_ of Orchatdtouri; and therefore Sir Thomas: ccuid et in- his ﬂgﬁt plead dd ob«l
jection to- the title of another person.

Replied for Sir Thomias ; It is- unjust to allow- prbof of popEry aftér the pa..- '
pist’s death, to affect the rights of paities contracting with hiitrj bécause, if the -
objection had béen made during hisTife; he: had it ih his power to pm'ge the b
ri‘tam:y by taktng the jbrmula '

« Tug Lokps found’ it ptoved, That Mungo Maxweff the p’ursuer’s fatﬁer
lived and died a papist; ‘and‘therefore, that it is not now competent to Sir Tho- -
mas Maxwel, in his right; to set aside¢ the trus‘t disposition in the year 1727, by
which the estate was sef.tled upon the pursuer Kl

Act. Advocatus Lanﬁlmﬁ, Montgomery, - All}. Ferguson, W. Sfuurt, Sobn Dalfj,@[a
Clcrk’ .Kirl';ﬂ’fi‘*i ;
¥ M. - Fl. Dic. v. 4. p.38.- Fac\.‘\ Col:-No 1. p, 161 -
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1483, }'uly 15. Pm"xa Rose WarsoN agaimt“‘EmsAnnTH ‘GORDON. - No1r1.
| A papist may

I having been provided by act 1701 €3 ¢ That no personor persons pro- fé’:sc:gg’l‘a‘;l 5

¢ fessmg the popish religion should be capable to succed as heirs to any- person



