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After an adjudication, the lands are not redeemable, except -upen payment of No 25.-
the accumulate {fum, with the intereft due upon it. Pofterior adjudgers, after-
year and day, carry nothing but this right of redemption, and the ranking and
fale of the eftate does not vary their interefts.

In the cafe, 3oth November 1680, Earl of Panmure, the penaity was exor-
bitant, being beyond what was ftipulated in bonds at that time; and, in the late -
cale of Sir Hugh Hamilton, feveral nullities were objeGted to the adjudicafioi‘

- By the Civil Law, there was no modification of conventional penalties, as
being introduced in order to hquldate the mtereﬁ' Penalties in bonds were in-
troduced for the fame reafon: And, though in practice, they are reftrited to
the expence, where the debtor only fails in payment at the day; yet, if the cre- -
ditor is obliged to adjudge, the penalty cannot be reftricted ; becaufe the credi~ ‘
tor is obliged to take land for his money ; which is.the reafon given in the aé
of Parliament 1672; and, in a cafe, 3oth June 1737, Watfon of Saughton
against James Baillie, (Se¢c ApjuprcatioN upon aét 1672); the Court found,
That 3 {pecial ad)udxcatlon could not be redeemed but upon payment of a fifth
part more.

It is difficult, if not impoffible, to determme the damage which a creditor
may fuftain by being obliged to take land for his money, or to wait the event. of
a ranking and fale ; but it is' proper that a general rule fhould be eftablifhed,
of allowing, in fuch cafes, a certain proportion of the debt in name of penalty.,
In fome cafes, this penalty may not be equivalent to the creditor’s lofs; in other
cafes, it may exceed it ; but this is of lefs confequence, than to follow a different -
rule for each particular cafe

«Tur Lorps found, That John Gordon muft be ranked for his whole accu-
mulate.fum, including the penalty ; referving the re(’méhon of the penalty, till
the making out the fcheme of divifion, that the creditors are to draw the1r mo-

/

ney, o _ 7 .

Reporter, Lord j:gﬂtce Clerk, For the Creditors, Ferguffon.  Alt. Fobnflone, Burnett,

- Fobuston. , Fac. Col. No 50. p, 82.
(Sir Wm Pultney.) .

(762. February 25.-  Davip M*Gurrock against Davip Epcar, .
No 42.
In the year 1733, John M‘Kill granted an heritable bond upon. h1s Jands of 4 bonfcon_

€leugh, to George M‘Millan, for the fum of 4000 merks, redeemable for payment - ﬁli;:& Zﬁ;‘iﬁ‘.’

of principal and intereft, and beanng thxs claufe, ¢ The faid John M*Kill and his torial requifi-
forefaids, always premonifhing the faid George M‘Millan and his forefaids, when . o0 a';e(ﬁ:;

s before the term, by a notary before two payment. No
the faid meney is to be paid, fixty day , by y P: guiﬁtion

witnefles, as effeirs ; and the faid George MMillan likewife premonifhing the faid w5 made be-

John MKill and his forefaids, in the terms abovemeritioned, when the faid | fgrge a"fﬁdfi

money, principal, penaltv and annualrent are to be required,’ judication
R 2



No 4a2.
found ineitec.
tual,

No 43
An adjudica-
tion, led for
bygone rents,
without a
previous de-
cree of con-
ftitution, fet
afide, both as.
to thefe rents,
and as to the
whole other
{ums adjudg-
ed. for, which
hiad been ac-
cumulated
into one fum,
without
diftinétion.

, therefore equally exceptionable as if no debt had been due:
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‘Adjudication was led upon this bond ; but requifition againk the debtor was
not ufed previous thereto. 'I'he fummgns of adjudication was called in- the year
1742, but decreet did not'go till the year 743.

In a queftion betwixt David M‘Guffock aflignee to M‘Millan, inﬁﬁing'for the
accumulations in the adjudication, and David Edgar, dipence of MKill, who
had paid up the principal fum and intevef¥ ; it was dbjedted for Dawid Edgar,
That the adjudication was meffe&ual in refpeét RO peqmﬁtion wag ufed prewous
to it.

It was anfwefred for MGuffock, The reafon why the reqmﬁtmm» was flipulated
and required, is, that the debtor might not be. taken umawares, but might have
fixty days to prepare the money for his creditor. Now, inthe prefent cafe, the
debtor hrad full: time to prepare bis money, not fisty days, bue three years ; there-
being this diffance of time betwixt the {ummons and decreet of adjudication.

Tre Lorps afloilzied Edgar. :

For MiGuffock, . Dalremple Al Croskie.
Fol. Dic.v. 3. p. 7. Fac. Col. No 82. p. 180.,

1784. February 4. '
The Aprarent HEer of Joun PorTEOUS of Glenklrk agazmt Sir James NASMITH..

Joun Porrrous, of Glenkirk, poffefled lands, beIonging to the Earl of Selkirk,.
for feven years, under a tack ; and he contmued in poﬁ'eﬁion two years longer,
by tacit relocation.

The Earl, being, at the fame time, creditor, by Bond, to John Porteous, dedu-
ced an adjudlcatmn of his lands ; in which the nine years tack-duties, and the:
fum contained in.the bond, were accumulated together in the fame decermiture.

Sir James Nafmith acquired right to this adjudication ; againft whom it was-
objected, that no decreet of conftitution had been obtained, in order to afcertain.
the tack-duties due to the adjudger. Erfkine, book 2. tit. 12. § 4.

Tue Lorps were clearly of opinion, That, to the extent of the rents due by the
contrat of leafe, the debt was liquidated, with fufficient precifion, by the leafe:
itfelf ; and that it was competent to the Jandlord to adjudge for fuch, without the-
formality of a-decreet of conftitution, in the fame manner as it was to.a creditor,
by bond, to adjudge for bygone annualrents.

With regard to the tack-duties of thofe years, however, during which the:
debtor had pqufeifed by tacit relocation, their opinion was different; becaufe the-
adjudication was, in this refpect, altogether unwarranted: by any voucher, and:
"Fhe effedt of this in-
formahty, it was farther obferved, was a total nullity in the:adjudication; and not-
merely a reftrition as to the tack-duties of the two years ;* which laft would have
taken place, if the different fums, mﬁ;ead of being accumulated, had been fepax

* rately decerned for, -





