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even though the judgfneh; of the Court of Session sustaining it was afterwards
~ altered by a sqpefior court. - e |

" Answered for Lady‘for“bés; Her right of retaining the stipend is founded on
the.act 115th 1592, and.the decisions, Moncrieff' contra Maxton, 14th Febru-
ary 1743, see AppENDIX ; Cochran contra Stoddart, 26th June 1751, infra, b, ¢.;
and the Crown contra Dick, 2d March 1753, infra, b. t. - The rule of the sta-
 tute is general, without distinguishing whether the patron was in possession or
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not. ~ The inconvéniencies are the same; and therefore, there is no occasion -

for making such distinction, ~ As her husband was ‘infeft, -his possession and His
brother’s was in law her possession; and though ‘she could not present, so long
as her right remained personal ; yet, so soon as it was completed by infeftment,
.she was entitled to exercise every right of patronage. . The authorities quoted
are against the petitioner.  Itis a rule, that, when there is any controversy
about the right of patronage, ‘the ecclesiastical colrts must ‘stop till it is deter-
mined. The case of the authorities is, when a supposed patron presents dona
fide, and afterwards his right is reduced ; but here there was a dispute, or ra-
ther, it was clear in fa\(ou‘r of the respondent, : :
« Tie Lokps adhered.”

For the Petitioner, Fergusen ef David Dalrymyle. o . Als. Montgomery.

Fol. Dic. v. 4. p. 48. Fac. Col. No 81. p. 178."

H

1762, February 26. : . _ . -
Sir Davip CunniNcHAM, .Baronet, against WiLLiaM Warpror, MR Jouwn-

,,,,, "

Warpzx, James WappstL, and Others, Heritors and Inhabitants
. of the Parish of Whitburn.

TaE parish of Livinig'iiém:{;jn the presbytery of Linlithgow, being.a'nciently
of considerable extent, the presbytery, in theyear 1650, .upon a petition from
the inhabitants, declared; thatthcparlsh was ia_‘szx'xfﬁqignbt‘ charge for two minis-
ters ;  and they described the limits for a new. parish, ‘and"ﬁxed upon a place for
building a church; but there was then no,fund.estab.hshcd for that purpose.

In the year 1719, 2 number of heritors and mh.ab\xtants of the parish szad?‘ a
* subscription for raising a fund mfﬁcicp.t for, chovs{nng a church‘,j and maintain-
ing a minister ; and, for thay purpose, cnte}‘cd into a deed of mor‘tlﬁca-n?n,
whereby they gave, granted, and doted particular sums of money for 2 main-
tenance to a minister, far building a new church, for purchasing ground for a
church-yard, for a manse, for a glebe, &c. By the same d.ecd, they I?Ut this
‘new endowed church, &c. under thc.management of the heritors and kirk-ses.
sion ; and they declared that the minlsters.sl_l.quld ?)e‘chosen by the .whole hcgds
of .faxhilies, &ec. residing in the pa;ish, q_ual‘lﬁed in manner mentioned in the
g hereby all patrons. and other persons, expresly, whatzoever,
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from the power of presenting or nominating any person whatever to be minis-

ter of the said parish ; as also, from the disposal of the foresaid stipend, or o-

~

ther parts of the produce of the aforesaid mortified funds, in tlmcs of vacan-
cies. -

- In 1731, an action was brought before the CBurt of Scsnon as Commission-
ers for plantation of kirks and valuation of teinds, at the instance of most of”
the heritors, against Sir James Cunningham the pursuer’s brother, and George
Dundas, who both pretended right to the patronage of the parish of Living-
stone, in order to obtain a legal disjunction of the new parish from that of Li-
vingstone, .and a decree of erection of the said new parish.

In this cause, a consent from Sir Jamcs Cunningham, as patron of the parlsh,
of L1vmgstone, to the new erection, was produced, with this provision, that it
should not prejudice his right to the txth‘cs either of the parish of Livingstone,
or the parish to be erected, or the management thereof, during the vacancy of

* either of the said parishes.

George Dundas also consented, under protestation, that his consent should
not prejudice any right he might have to the patronage. :

Upon the 23d June 1731, the Lords disjoined the new pamsh from the old,
and erected the same into a separate parish, to be called the parish of Whit.
burn. Mr Wardrobe was elected minister of this parish 'in the end of 1731;

~and, upon his' death, which happened in 1759, Mr William Porteous was

chosen minister by the parishioners; and at both these elections, Sir James
Cunningham at the first, and the pursuer at the second, had given in a presen-
tation in favour of the person elected by the parish ; which presentation had
been each time refused.. -

In the 1760, Sir David Cunningham brought a process of - declarator, for
having himself declared to be patron of the parish, and entitled to the vacant
stipends.

Pleaded for the pursuer ; That his predecessors being patrons of the whole
parish of Livingstone, no new erection could deprive him of any part of his
right, and the new parish must be still subject to his right of patronage, as was

" decided in the case of the parish of Haddmgton 18th Nov. 1680, No 6. p- 9gel.

That the rent of the lands allocated for a stipend to the minister of Whit-..
burn, not being above 750 merks, which is less than the minimum appointed
by law, the minister, who had brought an action for augmentation of the sti-
pend, must be entitled to such augmentation out of the tithes of the parish, to .
which the pursuer as patron had right, and he could not be obliged to pay such
augmentation to’any incumbent not admitted upon his presentation. That the .
rules laid down by the deed of endowment for calling the minister of this pa- .
rish, destroyed the subordination that ought to take place in well ordered socie-
ties, tended to render settlements inextricable, and must be productive of per- .
petual dissension : And that, in the process 1731, for erecting the new parish
of Whitburn, no notice having been taken of the deed of foundation, nor pre-.
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+ tence made of its giving a title to the patronage, the deed scemed to have been  No I1g..
laid aside and derelinquished by the parties entitled to claim under it. '
. Pleaded for the defenders ;> That the patron’s right must either arise ex colla- .
. tiome fundi, ex constructione zdis, aut ex donatione ecclesiz; but neither the’
pursuers nor his predecessors contributed to any of these; the whole endow-
ment arose by the bounty of voluntary subscribers, under whom the defenders .
now claim ; and therefore the'right of presentation by the rules of law ought
to belong to them : That the original” subscribers had a right to annex what
’ quahtles and conditions they thought fit to their donation; and they had ex-
pressly reserved the right of presenting the minister; and that the act 1633 ¢..
6. expressly enacts, ¢ That it shall no ways be lawful to ahcr, change, or in-
¢ vert any pious donations. to any other use than that specific use whereunto.
¢ they are destinate by the disponer himself 7 That the pursuer’s right of pa--
tronage over the church of Livingstone, which his predecessor endowed, re--
mained entire, notwithstanding. the new erection: That the case of the parish
of Haddington, quotcd for the pursuer, was a contribution for a second minis~
ter in an old parish church, without any reservation concerning the patronage, .
the prcsumptmn was strongest in favour of the patron of the church:. That
the ministet’s action against: the heritors for an augmentation of the stipend, is-
but a devige to aid the pursuer; for this minister having accepted a settlement,
endewed by a private foundation, limited to the fund established by the found-
ers, could not be entitled to an augmentation by law. out of the. tithes:. And,.
even if the minister. should succeed in his dcmand almost the whole of the“
new burden would fall upon thc defenders, which surely could be no reasop for
depriving them of the, rxght of pallmg the minister, &c: ~ That the ‘mode-of e-
lection of a minister appomted by the deed of. foundation, is- subject :to no in--
convenience, -and differs very little from the method appointed.by the act 1690 .
c. 33° And; even if the mode of election was:inconvenient, the right of: the -
~ patron of theold church, who-is-expressly excluded, could net-take place; but:
the election would fall to be regulated pursuant to the said gct 1690 : That
there was no fopndation for the pursuer’ s pretence; that. the founders or heri- -
tors of the parish had relinguished their claim of presenting the- mxplster ~Fhat
in the action 1431; for the erection of the parish, reference. was plainly made
to the funds established for the foundation, to the manner of raising that fund, .
and to the rules laid down for calling a minister, &c ;- all which are:also ex-
pressly referred to by Sir James Cunningham’s deed of consent. to, the new e-:
rection; and the -election of a minister has regularly proceeded accordmg to:
those rules since the erectionvof the parlsh
" Tue Lorps, upon the report of Lord Minto, - found; that Sir David Cun-..
‘ningham had the right of patronage of the parish of. Whitburn, and of presenta- -
tion of a minister to the said parish ;- and that he had also right to the admiais- -
" tration of the rents of the lands purchased for a.stipend.to the minister during;

%.vacancy.. '
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But, upon.a reclaiming petition and answers, - .
Tue Lorps “ sustained the defence, and assoilzied from the declarator ; pre-
ferred the defenders to the right of administration of the rents of the lands

~purchased for a stipend to the minister during a vacancy; and decerned.”

Act. Advocatus:
Fol. Dic. v. 4. p. 50.

Alt. Mt Queen,

Reporter, Lord Minto. :
Fac. Col. No 83. p. 181. |

7. M.
* ¥ This case was éppealéd.i

“The Housk of Lorps ORDERED, that the judgment of the Court of Session’

'should bc rcversed

e ——

1765, February 13.
- Wavrter Lorp TorpHICHEN agmmt ‘Mr GiLow of Walhoue.

Tue old church of Torphichen having been taken down, and anew one erect~
ed, the area of the church, of course, came to be the subject of division. His
Lordship was undoubted patron and titular of the teinds in the parish, in vir-
tue of grants from the Crown to his family, whereby he and his ancestors were
vested; as coming in the place of the preceptor, with the property of the lord-
ship and barony of Torphichen, and all the privileges -thereto belonging. He
was also superior of a considerable part of the parish, of the most part of which
he was formerly the proprietor, though his property at present therein was but trif-
ling. When the heritors convened, his Lordship insisted, that he, on account
of his pretensions, as above. stated, was well entitled to the first choice of a
seat ; and, 2dly, That he had right to a seat of the same dimensions with the
one that had been possessed by his family, from time immemorial, in the old church
in Torphichen. MTr Gillon, on the other hand, and the rest of the heritors, were

-of opinion, that as the new church was built by the heritors in proportion to

their respective valuations, the extent of their valuations must determine the

-prefcrcncc of choice, and likewise the guansum which fell to be allotted for the

accommodation of each heritor ; and that, as Mr Gillon succeeded to the Earl
of Hopeton, who formerly had the highest valuation, he was therefore entitled '
to the same preference Lord Hopeton would have had, if he had not disponed
his right to him. The bone of contention between the parties was, which of
them should have possession of the only aisle in the new church, opposite to
the pulpit, as being not only the most respectable situation, but likewise best
calculated for having a full view of, and being well viewed by, the congrega-
tion.

« Tz CourT, in respect that Lord Torphichen was patron of the parish, ti-

stular of teinds, and an heritor in the same, found him entitled to the first

-



