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1763 Fune 16,
]OHN Frrousson Tidewaiter at Lexth against ARCHIEALD 81 EwarRT Merchant

~ in Edinburgh.

ArcHIBALD STEWART being found liable to account te-Elizabeth Brodie, as in
right of his brother William, for a fourth part of the moveable fubjects which be-
longed to Margaret Charteris, his mether, (See Brodie againft Stewart, 21ft De-
cember 1757. Fac. Col. No. 74. p. 124. voce ExecuTor) ; and the faid Eliza-
beth Brodie having conveyed her intereft therein to John Ferguflon, her fecond
hufband, he infifted that Stewart fhould pay annualrent from March 1750, which
was two years after his mother’s death, for the balance of the executry in his hands,
The Lorps found the defender lidble only for the intereft of fuch fums as bore
intereft at the death of Margaret Charteris. ’

A&. Lockhari. Als. D. Dalr_ymp/e : Clerk. Hume.
Fol. Dic. v. 3. p. 30. Fac. CGol. No 108, p. 254:
A. Wight.

1765. December 12. Warsons agaz'mt WATSONS.-

- RoerT WarsoN, merchant in Edinburgh, having been married-three times,
made provifions in favour of the children of the different marriages.

Upon his death, in 1757, Mary Mearns, his third wife, confirmed executor to
him ; and an adion having been brought by the children of the. firft. marriage,
for their provifions, called all parties, having intereft, in a multiple-poinding ; and
a new. multiple-poinding was brought by her daughters after her death.

_ The claims of the children of the firft marriage were fuftained by an interlocu:

tor of gth Auguft 1763. After this, a good deal of litigation enfued asto the.

queftion, How far intereft could be claimed from the executors?

¢ Tue Lorps found the executors not liable for the intereft of the fubje& con--

¢ firmed, in-fo far as that {fubject did not bear intereft at the time of the teflator’s

¢ death ; but found them hable for the intereft of the fums bearmg intereft from:
¢ the term after the teftator’s. death ; and found them liable in the expences of

¢ procefs, from the interlocuter da,ted gth Auguft 1763

A&, Pairick. Murray. . | Alt. David Greme.
, Fae. Col. No. 24. p 244..
6. Ferguson..
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1779. February 26. MacpowaLL against CREDITORS of CRICHEN.

Ax executor was allowed a year to gather in outftanding accounts, and fix
months to difpofe of the ipfa corpora of moveables, before intereft was charged

againft him. (See No 72. p. 532.)

Fol. Dic. v. 3. p. 30. MS.

ANNUALRENT due by thofe who are Jucrari, as having
had the ufe of money belonging to others.

1624. February 17. L. Durie against Lo. Ramsay.

In an altion purfued at the inftance of Robert Durie, fometime of that ilk,
agamﬁ the Lord Ramfay, for payment of certain fums of money refting owing of
the price of the lands of Scots-Craig, fold by the purfuer to the Lord Ramfay ;
which, albeit, by the contra& of alienation, were difcharged, and granted to be
paid, yet were truly owing, and were not paid ; and alfo for payment of ten for
each hundred of the faids fums yearly, fince the term at which the principal fums
refting thould have been paid. The Lorps fuftained the action for the faid pro-
fits, albeit it was alleged, That the defender fhould not be decerned to pay any
profit, feeing the contract obliged him not to pay any profit or annual, ¢ guod
usure non debentur nisi ex paclo. Likeas the money was arrefted in his hands by
the purfuer’s creditors, which put him in bona fide not to pay the principal fum,
and {o with reafon ought to free him from profit, feeing he was ever ready to pay
the principal fum, if he had been freed of the arreftment. The Lorps repelled
this allegeance, and found the defender ought to pay the principal fum, with the
profits thereof, continually fince the term appointed for payment thereof, not-
withftanding of the arreftment ; in refpet that the defender hath bruiked the
lands centinually fince the alienation of the fame to him, and alfo hath retained
the money, which was the price thereof, in his own hands ; and it is againft rea-
{on and confcience both to retain the money, without paying annual therefor,
and to bruik alfo the whole profits of the lands.

Alt. Aiton. Clerk, Gibson.
Fol, Dic. v. 1. p. 42. Durie, p. 110.

A&. Nicolson.





