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AIresaL Rgainst oLACx,

No 96.
A tACR heing set upon the r4th of July for a year, the setter warns the te-

atsse before Wbitsunday. The tenants 411ge they cannot remove, because they
held a tack not Out-run the time of warning, and till after the term of Whit-
*euday before which they were warn4 ; which allegeace the LORDS repelled,
and found the warning good to compel them to remove after the 14 th July, at
iWhich time his tack qxpire4,

dfucuinleck, MS. p. 195.

r431. 'une 15. RAMSAY aa1ist EIR.

IN retoviig from a yard, conform to a warning made 40 days preceding
1as last bypast, wierein the defender alleging, That no process ought

to be granted ppo this warning libelled, because the same is made 40 days
prece4iag Qadlvmas, to remove at Candlemas, whereas warnings at such terms
have vo warrapt, but are against the act of Parliament anent warning of te-
nants to remove, which appoints the same to he done before Whitsunday;-and
the pursuer a4uwewing, That this warning being only made from a yard, to re-
move therefrona, may well and lawfully be made before Candlemas, which is
the propr tim Qf labouring of yards; and siuch warnings from yards before:
Coodlegis ore "llowed, and proceeP granted thereupon before all inferior courts
within thi; kingdom ;-the Laws found no process upon this warning, and that
the sgme ought not to be sustained, seeing it was not made before the ordinary
errp of Wbitsanday, to rraoye at Whitsunday, as use i4 in other warnings and

F Dvovin.

No 97.
Found again
in co.nfor-
mity to
Foolis against
-, No

94. P. 3 S.sss

*.* Spottiswood reports this case:

ONx being warned 40 days before Candlemas to remove at thatcterm from a
.yard in the Potter-row, the LORDS would not sustain the warning, in respect of
the act of Parliament anent warnings 1555 ordaining them to be made before
Whitsundoy allenarly.

Spottiswood, (REMOVING.) P. 288.,

' No 98
1z765. February 14, JOHN M'NAUGHTON againlt AMES ILSON.. Where a9house

and enclosure
were let as

By tack, dated i 5 th May 1760, Wilson let to M'Naughton, at L. 14. of one fubject,
rent, a house and park,, for three years fom his entry; which was declared,, and for a at

sdp Yuly ro.



REMOVING.

No 98, " as to the grass park, to have been and begun at the term of Candlemas last;
insumulo, but and to he dwelling-house, factory, office-houses, and other pertinents, at thethe entry to
the field at term of Whitsunday now instant."
Candlecinas, to After the years of the tack, M'Naughton possessed a fourth year by tacit re.
the hawe at Atrteyaso h ak 'agtnpsesdafut erb ai e
Whitsund .y, location. Wilson having brought an action of removing before the Judge-or-
it was found
that the te-' dinatry, in terms of the act of sederunt 14 th December 1756, § 2. he obtained
nant must a decree in absence, 21st December 1763, and ejected M'Naughton 21st Maybe warn-
ed to remove 1764.
40 days be-
fore the Whit. M'Naughton brought a reduction of this decree, and contended, That, as
suntay Pre- both the commencement and termination of his tack, as to the park, was atceding the
Candlemas. Candlemas, the action ought to have been brought 40 days before the Whit,

sunday preceding, viz. i763-
Answered for Wilson; By the first clause of the act of sederunt, a tenant

who has obliged himself to remove without a warning, may be charged with
horning " 40 days preceding the term of Whitsunday in the year in which the
tack is to determine." The second clause declares, that an action of removing
before the Judge-ordinary being called, " at least 40 days before the term of
Whitsunday, shall be held as equal to a warning executed in terms of the act
1555." The term of Whitsunday, in the last clatise, must be the same with
that described so particularly in the first, viz. the Whitsunday " in the year in
which the tack is to determine." If so, it was sufficient, in the present case,
to have brought the action 40 days before Whitsunday 1764, being that in
which the tack was to determine; whereas it was brought full five months be-

'fore that term. 2dly, The removing is allowed to have been regular as to the
houses. These, which were fitted up for an inn, were the principal subject in
the lease. The park, which contains only four acres of ground, and part of it
of very little value, could not be rated at above a third of the total rent. It
could therefore be considered as an accessory only to the houses; and, as
M'Naughton has been regularly removed from these, he will not be allowed to
keep possession of the park, which, as an accessory, must go along with its
principal.

Replied for M'Naughton, to the first; The act 1555 required a warning 40
days before Whitsunday, i. e. 40 days before the Whitsunday preceding the term
of removal, if that term be not Whitsunday, according to the opinion of Lord
Stair, Inst. B. 4. T. 24; M-Kenzie's Observ. upon the act 1555; and Lord Bank-
ton, vol.2. p. 109. Iti. The act of sederunt 1756, did not alter these regu-
lations, so far as they regard the present question. It only introduced a re-
moving without a warning, but left that removing subject to the same rules
with the warning. To the second, The park, when properly managed, yields
40 bolls of grain; and therefore cannot, with any propriety, be considered as
an accessory in a subject wheceof the whole rent is but L. 4. The same plea
was urged, but rejected, in a case precisely similar, 19 th Fehruary 1740, Hay
:gainst -Carse, No.8:. p. 13S37-
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REMOVING.

Nota. There wag no 'proof with regard to the value of the park.
THE LORDS found, " That, as by the tack, M'Naughton's entry to the pos-

session of the park is declared to- be at the term of Candlemas, and his entry to
the house at the Whitsunday following, the process for removing him from the
park at the term of Candlemas 1764, and at the term of Whitsunday, that
year, from the houses, ought to have been brought 40 days preceding Whit-
sunday 1763; and, as it was not brought till the 21st December .1763, found
the removing could not proceed."

Reporter, Auchinlec.
Clerk, Kripatrid.

A. R.

Act. J. Dalrymple. Alt. James Ferguson, tertius.

Fol. Dic. V. 4. p. 223. Fac. Col. No 48. p. 14.-

1783. February '25. CHARLES GORDON against JOHN BURNET.

No q9.
THE season of fishing salmon commences at Andersmas, or the 3 oth of No- A summons

of remoy-vember yearly, which is therefore the usual term of entry to possessions of this iong from
kind. fishings must

be executed
Mr Gordon, proprietor of certain fishings. in the river Dee, executed a sum- 40 days before

mons of removing against Burnet his tenant more than 40 days prece g this Whitunday,preceing histhough the

term. - term of entry

Pleaded in defence; The same inducia are requisite in a summons of remov.. themeth of

ing on the act of sederunt 1756, as in a precept of warning upon the statute
1555. And as this statute specially comprehends fishings, the execution in this
instance ought to have taken, place 40 days before the Whitsun day preceding
the ish.

Answered; The objects of the enactment-i 555 were labourers of the ground.
and the purpose of it, that. these might have a reasonable time to provide.
themselves in other farms, which were then uniformly let at Whitsunday each
year. Hence, although the. statute comprehends not only lands 'and fishings,
but also all possessions whatsoever, it has in practice been limited to rural tene-
ments alone; and, in collieries, salt-pans, houses possessed by.artificers, or with-
in burgh, and in mansion-houses and fortalices in the country when not con-
nected with a farm, all that is necessary- is an intimation given -a reasonable
time before the term at which these-tenements are usually let; Stair, B. 2. Tit.
9. § 34,; i8th December 1630, Ramsay contra Lord Conheath, No 64. p.
13826.; 19 th November 1758, Lundin contra Hamilton, No 86. p. z3845,,'
iith March 1756, Duke -of Queensberry contra Telfer, No 85. P. 13843. ;
15th December 1767, Wauchope of Niddery contra Hope, No 83. -p. 13847.

The mention of fishings, therefore, among the subjects where warning is re-
quired,.,must have occurred per incuriam, or must be restricted to those whickiv

No 98.

I

zEr. 4.


