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existence, has a right to the tack, precluded only by the right of his father or
predecessor ; and whenever the father thinks proper to yeild that preference to

" the heir, no person is injured, or entitled to complain. Whether the heir is

old or young, can be of no consequence ; for by the conception of the tack, the
heir is called to the possession, though he was but just born, or was even iz
utero at the time of his father’s death. - The landlord has-no right or privilege
after he has granted a tack, but to receive or secure his tack-duty. The pos~
session of the farm is as much the rightand privilege of the tenant, by virtue

of his tack, as the landlord’s property is by his charter. And as the son, in

this case, has new-stocked the farm, cultivated it properly, and hitherto paid
his reat punctually, the landlord has no title to ask more, or to turn him out

,of a beneficial farm, of which he is lawfully in possession. .

To the second, It is clear from the proof adduced, that the son -entered to
possession of the farm many months prior to the renunciation, and has public-
ly possessed the same ever since ; being assisted with money for stocking, and

_in the management thereof, by his friends, solely for his own behoof. Nor is

there the least ground for alleging fraud against the son, in whom it_was na-
tural and proper to accept of this assignation-of a profitable- tack. And with
regard to the onerous cause said to be given-to the father for granting the pos-
terior renunciation, there is no evidence produced of the fact; and, at -any
rate, a person once divested, even by a gratuitous deed, has no rxght to make
any posterior conveyance, either gratuitous or onerous.

# Tue Lorps refused the bill of advocation.”

‘Act. Garden. ) .'Alt. And. Pringle,

’ G. G o - Fol. Dic. v. 4. 2 74. Fac. Col. No 171. p. 304.
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A tack for 57
years, seclud-
ing assignees
and sub-te-
nants, found
not adjudge.
able.

1770, November 21.
Joun and WiLtiam CunineHam & Co. James Horcakis & Co. and Jamss
Granam, for themselves, and as Trustees-of William. M‘Gregor, against

RoserT Hamirtoxn, Esq. of Wishaw,

Cuirres Hamirtow, late of Wishaw, granted a tack to William M‘Gregor
and his heirs, secluding subtenants and assignees, of the lands of Easter-park
and Birkenhill, for 57 years, from Martinmas 1761. Prior to the year 1467,
M:‘Gregor became debtor to Wishaw in considerable sams, as also to the othey
parties in this competition. Wishaw adjudged the debtor’s lands; and the o-
ther creditors having done the same within year and day, a multiple-poin‘ding
was brought in name of the terants, calling Wishaw and the other creditors to
dispute their preference. The several adjudications of M‘Gregor’s subjects be-
ing produced it was objected on the part of W1shaw, that the tack. of 1ath
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'August 1761 excludmg assignees and subtenants was: mtxa&judgcable by the'
‘credxtors, and, on the other hand,-it. wias contended, that however effectual -

suchrclause mlght be to exclude a voluntary «assxgnauon, 1t could not bar thc ;

- diligence of lawful creditors.” .
Tue LoD ORDINARY found; . That when a proprxetor sets hlS lands in lease
to'a tenant and his helrs, excludmg assxgnees a{nd sub-termnts, tk.us shews that
he had in view, wh,xch is known to be common:

ing a tenant forced in upon him, who, upon ‘many apcountspmxght be disa-
‘greeable ; and therefore’ finds this seclusion is eﬂectual ‘not only against volun-
tary assignees, but also agamst legal assignees by ad;udm‘atioﬂ, conscqucntly,
that the créditors of M‘Gregov the tenant, by their adjudxcatxou of the tack of
Easter-park and Birkenhill, can. take. no!hmvg, and haveno title to compete
with Mr Hamilton the propnetor ”o
In.a reclalmmg petition, the creditors pleaded

It was adverse to the ‘first: prmmples of law and justice,. that any beneﬁcxal,
estate "should be so established in the person of a debtor as to. secufe him thcrca-’
in, -and exclude the diligence of “his . lawfal creditors If the exclusion of is-
sognees m the tack in question was to bat ‘the, dﬂlgence of “creditors by adjudi.

cation,. that consequence would fol]ew and the appalcnt injustice of this prom -

pOSXtIOD ‘had introduced a dlstmctmn in the-constuction of clauses of this- namrc,,

between a voluntary ass:gnatxon and an attachment of the right by legal dili- =

gence. . 3d February 1619, Bruce contra Buckie, No 91, P+ 10435 5 30th July
1680, BruCe contra ‘Viassals,of Loch Leven, No g2 p- 10433. BN

In short lcascs, a delectus per.rom~m1ght be presumed,. ‘bug not where a. lcase '
was’ gram;ed fora. long term of ‘years, and to the lessee and  his heirs.  In the
present. instance, the excludmg clause i in the tack .was qualified- thus, ‘ Ex{;&?t,

¢ by'the spegial consent- -of the- propnetor ;> and hence it might be Prc‘ #ivd:
no more was- thercby intended than a reserved: faculty to:the granter to rcfuse ’

his- consent tova voluntary assxgnment upon reasonablc grounds, but iot to. .

oomprehend ‘tht diligence of lawful creditors adjudgmg for their gust dcbts
The decision . referrcd to, Kllkelran, 4th Decembar 1747, £lliot centra Duke

of Buccleuch No 14. p. 10329, waswmperfcct]y stated by.the cqllector Was

bat a single case, and rcpugnani to the former Judgm;nt of the Cotirt,

Mr Hamilton anwsered ; 1t was a fixed pnnmple in the law of Sceﬂand that

tacks» granted to a tenant, or to a tenapt and  his heu:s mthout mennomng ass’

signees, wete personal to the tenant and his’ heirs, and unassignable.” This had

‘been carfted so far that tacks, not mentlomng as31gnecs not only excluded
voluntasy assxgnees chosen by {he tenant, but legal asslgnees Cra:g, lib. 2.
Dxeg 11§ 6 Sportisveood tits TACKS. Lord Stair, B 2. T. 9. §46 Jan.,’

1734, Home- of Manderston contra Taylor No 31. p. 7199 The founda-

tion of this pnncxplc ‘was the admitte@ Helecius [)ermnarum, and which’ was- not'
varied. by.the tack’s bcmg granted for a longer time than ueual For though
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and natural, to favour a parti-
cular person and his family, and not to expnsa hxm&clf to the- hardship of ‘haye
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there mlght not be a partxcular person in view for the whole perrod ‘the land- -
lord might still have a prcdllectlon for a particular family; and as,  upon that
ground, an heritor was.gntitled to exclude the voluntary assignees chosen by
the tenant, he appeared have a still stronger right to reject his tenants cre-
ditor admdgmgZ more especially, -as adjudgers within year and day now came
‘in pari. passu, so that he might be obhged to receive any numbe1 whatever as
tenants under that description.

An heritor might qualify a lease with any lawful condition he- should thmk
proper The exclusion of assignees was unquestlonably such a condition. This
very question was decided; Kilk. 4th Dec. 1747, Elliot contra Duke of Buc-
cleuch, No 14. p. 10329.; and the reason why no other decision had occurred -
‘was, that the-point was held to be fixed. If an assignation, either voluntary
or judicial, was to take place contrary to ‘an express prohibition in the lease, it

 would irritate the right, so that the creditors would have nothing to lay hold

of ; nor could they pretend that they had lent their money upon the faith of
the lease, when they could not but know the hmltatron with which it was qua-
lified. .

Tt was separately argued for the credrtors That as Mr Hamilton had adjudged
‘the lease himself, he had dispensed with the clause secluding assignees, and could

_not therefore lay hold of it to exclude the diligence of the other creditors. Buat- -

" to this it was gnswered, That this was done sub.modo, in the event that, by a

-subsequent deed granted by MGregor all the leases were superseded and ad- . . .

judgeable ; and:even in leading the adjudlcatlon Mr Hamilton had protested
that his doing so should nowise infer an acknowledgment that the tacks, &c.
were adjudgeable by the creditors.

The Judges were unanimously of opinion, that the decision in 1747, Elliot :

contra the Duke of Buccleuch, No 14. p. 10329, was a propet judgment, and.
had «decidedly fixed the point. One Judge threw out a doubt, and main-. -
tained, that-as the landlord by the tack could -consent to receive assignees,
he had, by adjudging himself, done 50, as the other adjudgers within: year and day
would necessarily come in pari passu ; but as that adjudication had been quali-
fied by’a declaration and protest that it should not prejudice the prior rrght }h‘l“
special objection was not regarded. _ ‘ ,
Tue Lorbs. accordmgly adhered to the Lord Ordmary s mterIocutor

. Lord Qrdnnary, Aushinleck. For Cuningham, & &c Locélmrr
‘ For Ha.mil,ton, ﬁfacqyem._ o Clerk, Tait.:

B ) ‘ ‘ Fac. Gal. No 48. p.. 136
_ * % It was found in a case, Duke of Roxburgh against Archrbald, sth-
’VIarch L 1785; not reported, that where the heritor’s consent” was necessary to
the assignation of a-ease, he was not entitled arbitrarily, or out of mere’ caprice,
to with-hold it, where thie proposed assignee was in good circumstances, and:

otherwise unexceptlonable. See ArpENDIX,



