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Pleaded in a reclaiming bill: It is the conftant pradtice before the Sheriff
courts, -to. grant warrant to cite, and thereupon to arreft; and it is not denied the
citation was given before execution of thé arréftment. -

Answered : The warrant for arreftment on a dependence, ought to be iflued

-after the dependence is created by the citation ; and {o the praé'hce frequentlyls
before the Sheriffs, and conf’tantly before the Court of Seflion.

Tue Lorps remitted, with an mﬁrué'tldn to repel the objeétlon

A&, Boswel, Ale Mm‘quem Clerk, Pringle,
. Fil. Dic. 2. 3. 2-39- D. Falcaner,z 2. p 150 '

*e X Lord Kllkerran \mennons the fame cafe thus:

Mrs FO‘(BES in who{'e hands feveral arref’cments were laid by the creditors of
William Sheﬂls, purfued a multlplepomdmg before the Sheriff of Edinburgh,
wherein fhe called the two arrefters, Elizabeth Oliphant and Archibald Camp-
bell, and William Sheills the common debtor. In this procefs it was oé;e&ed by
Archibald Campbell to Elizabeth Oliphant’s arreftment, That though prior in
date; it was void, in refpect it proceeded on a precept adjected to the will of the
fummons of conftitution againft her debtor Sheills; whereas precepts for arreft-
ment on a dependence, can only be granted after a citation returned, as thereby
the dependénce is created.  2do, He offered to improve the execution of the
fummons on which her extracted decree .of conflitution agamﬁ Sheills had pro-
ceeded ; both which the Sheriff repelled.

And hehaving complamed by a bill of advocation, the ORDINARY before whem

‘it carde; Remltted to the Sheriff to Tuftain both ObjﬁéhQDS

But fhe having reclaimed, the Lorps were ‘of opinjon, with the Sheriff on both
points. On the first, it being the common praéhce of inferior courts to iffue the
precept of arreftment in the fummons for conltitution, different from what is the
form in procefles before the Lords. . -On.the -second, becaufe as Sheills had ap-
peared in the procefs of conftitution againft him, and acknowledged the debt, and
for which decree proceeded againft him, it was not competent for Campbell, who
neither was nar..could be party.in that procefs, to object to the execution of the
fummons on which the decree ploceeded

- “But-a third gbjellion being made i the anfwer to het petmon viz. “That the

‘,avreﬁmem: was laid on-eleven- days before the ﬁlmmons of conflitution was exe-
-cuteds;. the Lorps, for that reafon, and ‘that only, paffed the bill of advoca-
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1772y March 3. - WirLLam RicHarDsoN &gainst MARTIN FENWICK.

TresE parties, feverally, became creditors in recourfe, in confequence of twe
bills drawn by John Bedford and fon, in Leeds, upon E. Porter of London, both
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which Lie accepted, but failing to pay, his circimilances having gone into difor-

- der, they were protefted for non-payment and recourfe, and returned ; one of
them upon Richardfon, asan indorfer, and the other upon Fenwick, to whom it

~ was drawn payable. = But the parties having followed a different method of ope-
rating -payment from the drawer’s cffefts in this country, this gave rife to a comi-
petition between. them.

On the one hand, Fenwick had ufed an arreftment, 10th. }anuary 1771, in the
hands of Gibfon and Balfour merchants in Edinburgh, as debtors to Bedford and
Son, jurisdittionis furdande causa, and a fecond arreftment, ‘12th January 177¥,

_ in the hands of the fame perfons, upon the dependence of an action raifed at his
inftance, and. wherein he afterwards’ obtained decree againft Bedtord and Son for
payment and recourfe. And he likewife had-laid an. anreﬁment 6th july 1771
in the hands of one M‘Laren.

- Richardfon.the competitor had, upen the regiftered proteft'of his-bill, alfotaken

out letters of arreftment ad fundandam jurisidictionenm, and, upon the 4th, 7th,
and 1oth January 1771, executed.the fame againft the aforefaid Gibfon and Bal-
four, and MtLaren and others, as debtors to Bedford and Son, ad fundaniam

jarisdittionem. And, upon the fame 4th January, he alfo obtained fecond letters of -
arreftment; proceeding on the narrative of the forefaid bill and proteft, regiftered
in the books of Council and Seffion, and {ubmitting,-that, ¢ albeit he had oft
¢ defired payment of the above fum from- the drawers, in virtue of the recourfe -
* competent to him upon them, yet they refufe fo to do, &c.. In. virtue of.which :
letters, arreftments were ufed in the hands of the fame perfons, upon the feveral -
refpedtive dates of the former arreftment, in common form, to rémain under-

fence and arreftment, ay and while payment ; .and, upoen the 17th Jenuary, afum-
mons of furthcoming and payment was executed at Richardfon’s inftance, againft

Gibfon and Balfour, and the other arreflers; and againft Bedford and Son, com-
mon debtors; concluding againft the arreftees to make furthcoming, and likewife .

againft the common debtors, to make payment. .
. In the procefs of furthcoming, compedrance was made for Fenwick, who pro-
duced the feveral fleps of diligence at his inftance above recited; and it was

consended, That, as-Fenwiek’s fecond -arrefment had been’ 'ufed on a depending -

acton, now clofed by a decree, which was the fegular and proper form of pro-

cedure, no fammary- diligence being competent for recourfe againft the drawer, -

in the cafe of a proteft for non-payment, ‘and, as Richardfor’s fecond arrefiment
ufed on the bill and proteft, without any depending. attion, was, for the fame
reafofy; incompetent and- rrregu’la*r, Mr Fenwick felk to be preferred to the fums
in the hands of: the arreﬁees ——-aq‘md the Lorp. OrprNary- ¢ did accordingly
prefer him.’

- Picaded by Rxchardfon ina rec}anmng petition : It'is true the conftruttion ge-~
merally put upon the aét 168z is, that fummary diligence againft the drawers and -
iwdorters is only competent in the cafe of a- proteft for non-acceptance, though -
the reafon of. the diftinGtion between non-acceptance and non-payment is nog:
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very obvious ; and accordingly, by the cuftom of all other countries, fummary
recourfe is allowed equally in both cafes, as is obferved in the late Inftitute, (Wal-
lace’s.) B. 1. tit. 13. § 23.

But, whatever may be the cafe with regard to fummary diligence, by which
is meant ultimate perfonal diligence by horning and caption, and feizing the

debtor’s effetts by poinding, the diligence of arreftment ftands upon a very dif-

ferent foundatien. Arreftment is fimilar to inhibition; it is only a prohibitory
diligence, ordaining the goods or debts arrefted to remain in the fame flate till
payment, or caution is found to the arrefter. It is a diligence of a moft innocent
nature, which never can be abufed, and therefore ought to pafs upon any liquid
ground of debt. Accordingly, arreftments in the fame way with inhibitions, are
every day obtained upon grounds of debt, which cannot be the foundation of
{fummary execution; for example, letters of arreftment can be procured on an
unregiftered bond ; and, in the fame way, it is eftablifhed by pracice, founded
on evident utility, that letters of arreftment can be taken out and executed upon
a bill not protefted, and which perhaps cannot be protefted, the term of pay-
ment not being came, and confequently, where there is no regiftration which can
be held equivalent to a decree. It is laid down in the law books, Inft. b. 3. tit. 1.
§ 34. That arreftment may proceed on .an unregiftered bond, and that this is e-
qual.to an arreftment on a dependence; and in the cafe of Ewart’s Creditors,
anno 1766 %, an objection was repelled to an arreftment laid on by virtue of letters
of arreftment ifluing from this Court, the ground of which was an unregiftered
bond of relief.

That the arreftment in:queftion would have been good againft the acceptor of

the bill, if laid on in the hands of any of his debtors, will hardly be difputed,

even fuppofing there had been no regiftered proteft, or fuppofing the term of
payment had not been elapfed ; becaufe fuch is the fixed and uniform pradtice

both here and elfewhere. That it would likewife have been good againft the
drawers and indorfers, if the bill had not been accepted, is likewife very clear ;

and, if fo, it will be a little difficult to aflign a reafon why it thould be otherwife
in the cafe which has happened. The.protefting and returning the bill for non-
payment, furnifhes as.clear and liquid a ground of debt againft Bedford and Son,
the drawers, as if it had been returned without being accepted ; and, as the
practice, with regard to arreftments, makes no diftinction between the one cafe
and the.other, fo it is hoped the Court will not fee the leaft ground for any dif-
tinction. .

Answered-: It is readily allowed, that, had Richardfon’s bill never been ac-

‘cepted,” fummary recourfe, -or fuch an arreftment as he founds npon, would have

been competent againft the original drawer, or intermediate indorfers. But it is
contended, -that acceptance was a medium tmpedimentum, which warded off fum-
mary diligence againft the drawer or indorfers; and that thence forward they
could only be proceeded againft upon a formal citation, and by way of ordinagy
action,

* Not found.—Examine General Lift of Names.
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And this propoﬁrtxoﬂ is clearly founded in the Stat. 1681, cap. 20.  Prior there-
to, the drawerand indorfers and acceptor of a bilf could, no doubt, be convened

by way of ordinary afion ; but, for the flourithing of tradé, as mentioned ity thé

preamble, the legiflature here enadls, thdt, upon a proteft duly fegitéred, fum-

mary diligence, by horning, and executorials neceffary, (under which expreffion -

arreftment is certainly implied), fhould pafs againft the drawer, in cafe of Aon-
acceptance, or againft the acceptor, in cafe of non-payment; fo that, after ac-
ceptance, fammary diligence, by’ horning and executorials neceffary, was oﬂ}y
competent againtt the acceptor ; while, if recourfe againft the drawer was”alfo
neceflary, this was only to be purfued by way of ordinary action, as accords ; and,
as the propof ition feems clearly founded in the exprefs enactmeént of the leglﬂa-
ture, foit is fubfcribed to by Lord Banktor, in the foliowing words, B. 1. tit.

13.-§ 23.: ¢ No-fuminary recourfe is granted with us dgamfl the drawer or in-

¢ dorfers, on a proteft againft the acceptor for non-payment, as-it is by ftatute on'

* a proteft for non- acceptancé but the creditor muft infitt agaiﬂi’c them by ordi-
¢ ‘pary action.”

It is in vain for Mr Richardfon to aﬁ'e& to doubt if {fummary dllxgex‘lce is- the~
proper denomination for the courfe he has purfued Both' the- flatute’ and autho-
rity above-mentioned,- oppofe to what is termed ¢ fummary diligence,” an ordina-
ry ation at law ; and, inftead of infifting in fuch an a&ion, which, after accept-
ance, was folely competent to him. againft the drawer, he has, in the face of
every form of regular procedure, by an arreltment, deflitute of every legal foun.
dation, endeavoured, brezvz manu, to appropriate to hlmfelf the orlgmal drawet’s
funds. '

Again, the pradtice of grantmg fummary dahgence upon. bonds, containing a
claufe of reglfffauon whether regl(’(ered or not, is nothing to the purpofe In
thefe, and’ fuch like cafes, the original debtor has interpofed between' himfelf and
the claim, no' third party, or.delegated perfon, but exprefsly confents to fummary'
dﬂlgence agamf’c himfelf perfonally, if the. .money is not paid againft the-ftipulat. .

ed day; J)un the drawer of a_bjll confents to no fuch fummary diligence ; and,: .

after acceptance is only fub_leét to.an ordmary action, if the acceptor, has been
unable to impliment the obligation which he undertook. Indeed, were it other-
wife, and if, upon a- proteft for non-payment, taken, as in the prefent cafe,
againft an acceptor in London, the effects of a drawer refiding,in a diftant corner
of the kingdom, might be fummanly arrefted, and fubjefted-to all the dlhxrence;
of ‘the law, confequences the moft fatal to mercantile people would enfue.  Be-
fore a drawer had any notification; either private or judicial, of any claim againft
him, the whole of his funds might be locked up, and' placed extra commercium. -
The proteﬂ: in the prefent cafe, taken againft Porter, the acceptor at London,.
could give no intimation of any kind to Bedford and Son; the drawers, reﬁdmg:
at Leeds.. Neither is arrefiment a. dlhgence fimilar- to inhibition, ¢ of a moft in-:
* pocent nature which never can be abufed.” Though it-does not immediately.
transfer the fub]e&, it immediately paves the way for a transference,. and hence
Vou. IL 4 R

Nog..
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is defined by Bankton, Lib. 3. tit. 1. § 54. ¢ A preparatory diligence, in order to
¢ adjudge a fubje to the arrefter ;’ while it creates upon the fubje¢t fuch a nexus
as does not fall upon the death either of the arrefter or of the arreftee ; whereas
inhibition is fimply a perfonal prohibition, and expires with the perfon againft.
whom it is ufed.

¢ Tue Lorps adhered.”

N. B. By a claufe in the a& 12th Geo. HI. cap. #2. it is enacted, That, froms
and after the 15th day of May 1772, fummary execution, by horning, or other
diligence, fhall pafé upon bills, whether foreign or inland, and whether accepted.
or protefted for non acceptance, and upon all promiffory-notes, duly negotiated,
not only againft the acceptors of {uch bills, or granters of fuch notes, but alfo.
againft the drawers of fuch bills, and the whole indorfers of the faid bills and
notes, jointly and feverally, excepting where the indorfation is qualified to be
without recourfe, faving and referving to the drawers or indorfers, their refpec-
tive claims of recourfe againft each other, and all defences agamﬁ the fame, ac-
cording to law.

A& Iizy Campbill. Alt. R. Sinclair. Clerk, Campiill.

Wallace, No 12. p. 28,

1773. December 16. , . 5
- University of Grascow, against ARcmBALD Hamrirton of Rofehall..

Mr ‘Hamirron of Rofehall, having been ferved with a charge of hormng,
upon an old general decree, obtained at the inftance of the Univerfity, as titu-
lars, for payment of a large fum, as the amount of his bygone teinds, he prefent-
ed a bill of fufpenfion to the Court of Seflion. The Umverﬁty confented to the
pafling of this bill, and gave in a petition for'a remit to- the Lord. Ordmary, to
difcufs the reafons fummarily on the bill ; which accordingly was granted.

Some proceedings enfued before the Ordmary, .who turned' the charge into a
libel ; and Mr Hamilton put in a condefcendence, which the Univerfity were al-
lowed to fee, and an order made upon parties to be ready to debate. Meanwhile,
the Univerfity prefented to the Lord Ordinary on the bills, a bill, fetting forth
the charge given'to Mr-Hamilton, for payment of his bygone teinds; the bill of
{ufpenfion-that had been paffed of this charge; remit to the Ordinary to dif-
cufs the reafons fummarily upon the bill ; and then proceeding as follows :—
¢ Since which time, the faid procefs of fufpenfion has been feveral times called,
¢ and infifted in before the Lord Ordinary ; but, through the oppofition of the
¢ fufpender, is not yet come to a conclufion, as the faid depending procefs of
* fufpenfion here to thew will teftify ; and the faid Archibald Hamilton knowing

¢ perfedly,” &c. ; and, therefore, praying for letters of arreftment, until caution
be found, &c.





