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¥732.  Fuly 20. -CRAWFORD against SivMPsoN.

. THE quingennial prescription of arrestments found interrupted by a multi-
ple-poinding raised by the arrestee, executed against the arrester, and seen and
returned by his procurator ; for a multiple-poinding is considered as a common
process, which any of the crediters may take up and obtain decreet upon ;
whence it must have the same effect in law as if it were at the instance of the
grrester himself. See Appenpix.

Fol. Dic. v. 2. p. 117,

774 Fuly 28.
"~ MarcareT THomsoN and Twaomas AINsLIE, ggainst WiLLIAM SIMPSON.

- IN a competition between these parties,

Objected on the part of Simpson, That Thomson and Ainslie could draw no
benefit from an arrestment which they nad used in September 1761, as credi-
tors to one Tait, by an accepted bill, i1 the sum of L. 173 Scots of principal,
and interest due thereon, to which they had acquired right, because cut off by
the quinqennial preseription. '
~ Answered ; The arrestment in question is at this moment-a valid and subsist-
ing diligence ; for, that there was a process of multiple-poinding raised upon
that arrestment imnediately after the arrestment was laid on, which was con-
joined with an action of spuilzie, brought at the objector Simpson’s instance
against one M‘Lean, who had executed a poinding of part of the common
debtor’s effects, to which Simpson alleged he had a - disposition ; and, being so
conjoined, the proceedings were continued, without sleeping, till the 23d of
July 1767, and were again wakened on the 16th January 1771, a year and se-

veral months before the five years elapsed ; which circumstance, of itself, is

sufficient to keep the arrestment from prescribing.

But, 2do, To put an end to any doubt upon this head, there is a judgment of this
Court, upon this precise point, “ The quinquennial prescription of arrestments
found interrupted by a multiple-poinding raised by the arrestee, executed against

-

the arrester, and seen and returned by his procurator; fora multiple-poinding is -

considered as a common process, which any of the creditors may take up and obtain
decreet upon ; whence it must have the same effect in law as if it were at the

instance of the arrester himself;” 2oth July 1732, Crawford comtra Simpson ,
3 pson,

No 244. supra. Now, the summons of multiple-poinding, in the present
case, quadrates in every particular with the essentials required by the decision

just mentioned. The summons is raised by the arrestees, executed against :
Thomson and Ainslie, as arresters; they are called on the margin of .the sum- -

No 244.
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mons, and a lawyer is marked as appearing for them, sth December 1461,

“The same day, the summons is given out to that lawyer to see, and, on the 12th
- of December. thereafter, it is seen and returnzd by him; and, therefore, at this

hour, the arrestment 1461 is a valid and subsisting diligence, and must entitle
the executors of it to the whole of their debt, principal and interest.

Objected. 2do, That although the multiple.peinding, proceeding upon Thom-
son and Ainslie’s arrestment, was conjoined with the action of spuilzie against
M:-Lean, still their interest was not produced in that multiple-poinding, nor
sooner than the 23th of November 1771, after the process of multiple-poinding
was wakened.

Arswered ; The act 1669 does not say that arresters shall produce their in-
terests in the multiple-poinding brought, to preserve their arrestments from pre-
scribing ; and the above-mentioned decision clearly shows, that there is not the

“least necessity for producing the arrestments in the multiple-poinding for that ef-

fect. As a process of multiple-poinding was brought, the particulars required
by the act of Parliament and the above-meantioned decision being followed
forth, this preserves their arrestment from prescribing.

The Court considered, that here there was one decision directly in point,
and noce adverse ; and, accordingly, gave judgment as follows :

“ Find the quinquennial prescription in this case sufficiently interrupted ;
therefore sustain the arrestment 1761, and find, that, in consequence thereof;
Thomson and Ainslie fall to be preferred not only to the principal sum of L. 173
Scots, but also to the annualrents due, or that might become due thereon.”

Reporter, du\cbiﬂ/wé. Act. L. Advocate. Ale - Bosaell. Clerk, Tuit,

N. B. Thomson and Ainslie, before resorting to their original arresment
1761, had pleaded, as a ground of preference, the priority of an arrestment at
their instance, as creditors to Tait, laid on in 1771, whereby they arrested a
precise determinate sum, as the supposed amount of the debt due by the arres-
tees severally to Tait, or of the effects belonging to Tait in their hands; and
the question thereupon arising was, whether that arrestment in 1771 could be
effectual beyond the precise sum arrested, or whether, e contra, it would be
extended to the full sum in which they were creditors to Tait, in so far as the

same exceeded the sum arrested ? The Lord Oudinary sustained the arrestment
to the full extent of the debt due by 'f'ait to them, both principal and annual-
-yents, though exceeding the sum arrested, which was adhered to by the Court,

upon a petition and answers; against which Sumpson having reclaimed, the
Court, upon the 6th of August 1773, gave judgment as follows: * Find, that
the preference decreed to T homson and Ainslie can go no further than *he sum
of L. 173 Scots, the sum for wrich the arrestment 1771 was used.” But
Thomson and Ainslie h.ving ieclaimed, praving to find, that, in virtue of fhe
arrestment 1761, or of the arrestment now laid on, (14971) they were entitled
to recover payment not only of the principal sum of L. 173 Scots, but of the
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annualrents thereof, the Court finally gave judgment ut supra, sustaining the
prior arrestment, as effectual both for the sum arrested, and likewise the inter-
est accruing thereon.

Fol. Dic. v. 4. p. 104. Fac. Col. No 128. p. 342.

D ——— e

18c2. Fuly g. MAcMATH against CAMPBELL.

By the decree of division (21st July 1780) among Neil Mackellar of Daill’s
creditors, Duncan and Peter Fisher were found entitled to draw a certain sum
for a debt due to them. Donald Macmath, a creditor of Duncan Fisher, used
arrestments on the 3d and sth of September 1793, in the hands of Neil
Macgibbon, the purchaser of Mackellar’s estate, which, with the grounds of
debt, were produced on sth December 1798, in the multiplepoinding which
had been brought by Macgibbon in January 1798.
also produced an assignation by Duncan Fisher to his share of the above debt,
which was dated on the 3d, and intimated to Macgibbon on the 6th February
1795- :

Macmath demanded a preference on the fund in medio, in virtue of his ar-
restments being of a date long prior to Campbell’s assignation, who, on his
part objected, that the preference of the arrestments was cut off by the quin-
quennial prescription.

The Lorp OrpiNary found, (11th March 18c1,) “ That the price of the
lands of Daill, in the hands of Mr Macgibbon, the raiser of the multiplepoind-
ing, falls to be considered as a personal subject, and as such affectable by the
diligence of arrestment ; but in respect it does not appear to the Lorp Orpi-
NARY, that an arrester being called in a multiplepoinding, raised by the com-
mon debtor, can have the effect of interrupting the quinquennial prescription,
unless the arresting creditor shall have shown an intention to insist on his ar-
restment by producing it in the multiplepoinding, or at least shown an inten-
tion to do so, by taking the summons to see, or otherwise entering an appear-
ance, and that in this case, Donald Macmath is not alleged to have either pro-
duced his arrestment, or entered appearance by taking the summons of multiple-
poinding to see, or otherwise, within the five years; finds, That his arrestment
is cut off by the quinquennial prescription ; that it can be no ground of com-
peting with” Mr Duncan Campbell, as claiming right to Duncan Fisher’s
share of the sum for which he and his brother Peter stand ranked on the price
in Mr Macgibbon’s hands, upon an assignation from him duly intimated to
Macgibbon : Finds, That the said Duncan Campbell has, under that assig-
nation, the preferable right thereto, and decerns in the preference accord-
ingly.” :

On reclaiming, the arrester

Vor. XXVIL 61 K

Duncan Campbell of Ross -
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