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Lord Bankton, v. 2. lib. 3. tit. 2. § 75., fays, ¢ If the adjudication is effen-
¢ tially defective, or led for more than was due by the paity, to whom the par-
¢ tial payment was made, it will be wholly annulled’ And his opinion is fup-
ported by an after judgment, in the queftion between Rofe of Kilravock, and
Rofe of Clava, where an adjudication was fusditus reduced upon a very incon.
fiderable pluris petitio.

¢ TuE Lorps {uftained the &djumcatwn as a fecumy for principal fum, annua}-
rents, and neceflary expences, accumulated at the date of the adjudication.”

» A& Nuirne. Alt. Swinton, jun. Clerk, Rofs.
Geo. Fergufon. " Ful. Dic. . 3. 3) 5 Fac. Col. No 94. p 1473+
{Lord Hermand.) '
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1775. Yuly 2y. WitLiam Hart against ]o‘HN, éndtjAM_Es NASMYTi—ISV

Harr upon the title of an adjudication, led at his inftance in 1774, Inﬁfted
iri an action of mails and dutles, before the Court of Seffion, againtt the tenants
in poffeffion of the tenement- adjudged. - In this ation, eompearance was made
for John and James Nafmyths, and an inteteft was produced for them, viz. an

heritable bend over the tenement in queftion, for L. 480 Scots, as far back as .
the ¥731, to which the Nafiyths had acquired right'; a decree cognitionis caufa, ;
'and an ad_]udIC&thﬁ, at their inflance, both before the theriff of Hamilten in.

¥742 ; a charter of adjudication from the fuperior, -and infeftment thereon ;
and laftly, a decree of expiration of the legal, obtained in abfence in 1736,
Upon thefe titles, the Nafmyths eontended, that they had a preferable and ab-

foltite right to the fubjeét; for, that the common debtor was totally denuded, .

- by an expired legal, long before the purfuer obtained his adjudication ; and con-
fequently, that nothing could be carried by his adjudication.

Objected for thie purfevey : "That the forefuid adjudication, founded upon by his .

competitors, was null and void ; at leaft, ought to be reftricted to a- fimple fe-

curity ; becaufe it was led for more than was juftly due; and which would appear.

from the following ftate of the debt: The principal fum in the ‘bond is L. 480;

intereft from Martinmas 3731, to 18th Auguft 1741, the ‘date of the decree of

adjudication, L. 234 ; penalty L. g6 ; total L, 830. Butin place of 'th'isrw'hich

‘ought to have been the accumulate fum, in thd : decvee of> adjudication, it ap-.

pears to, have been taken for the accumulate fum of L. 3.

"The anfwer made to this objection was, That the difference ‘was compofed of

the termly failzies, which amount to about L. rco Seats:

¢ 'Fuz Lorps {uftained the objection:to the deeree’of adj udmatlon in queftion :
upon the Plum petitio, in adjudgimgfor the: termly. failzies,” as well as the penal.
ty m the bond.. Anda neclalmmg petmon wasg . pfterwards refufed without anf..-

wers.

A&, M Dyirens: A, Morthland.:. * Clerk, Campbell, .
Ful. Dic.v. 3, p. 5.. Wallace, No 187. p. 1125
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- Ttis a pluris:

petitio to ad-
_judge for
termly fail. -
zies.





