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5 PERSONAL axo TRANSMISSIBLE. Srcr. 2,

_There was no extracted sentence, but merely an interlocutor of the Dean of

 Guild, afwrwafds brought before this Court by. suspension, and which ought

more properly to have been-an advocation, as the decree ‘never was extracted ;
and, therefore, the whole matter being still open, the interlocutor of ‘the Dean

_of Guild makes no difference in the case. It still goes no furthcr than a lu con-

testata. :
Answered ; The dxstmcnoﬂ the defenéet endcavours to introduce between
penal actions, which are competent to a private party, and those pursued at the
instance of the public prosecutor, has nio eountenance, either from the nature
of the thing, or from the authority of lawyers. For, although the claim of a
private party may be considered as more favourable, so far as his action insists
for reparation of damages actually suffered’; yet, when he goes beyond this,

and concludes for a penalty, there is not the least reason for making a dlStlﬂC-
tion between the person cencerned, and-a' Procurator-fiscal, or any third party,

whom a particular statute may have authorised to prosecute ; and, agreeably to
this, in the writings of all our lawyers, the rule is laid down in general, that,
after litis-contestation, penal actions, that is, actions arising ex delicto, which
contain enly conclusions of a pccumary nature, transmit against the heirs of
the defender.

In the present case, the conclusions of the action were merely pecuniary ;
and, as the defender. was not indicted for trial by jury, the strict forms respec-
ting criminal trials did not apply. But, not only was a proof led, but a judg-
ment had been actually pronounced, a considerable timg before Mr Paxton
died. In a word, from the time that the Dean of Guild pronounced his judg-
ment, imposing the fine of L. 100 Sterling, there was a jus quasitum to the
prosecutor, which could not be defeated by -the subsequent accident of Paxton’s
death. This fine came clearly to be of the nature of a civil debt, and, like:

~ every other debt of Paxton’s, must be made effectual out of his estate.

« Tue Lorps find, that the action being purely criminal, the same cannot
now proceed agamat the present defender, the heir of ]ohn Paxton ; -and there-
fore suspend the letters .umplzczter, and decern.

Reporter, Lord Justice-Clesk.  Act. R. Blair. Alt, Jlay Camﬂell Clerk, Campbell.
Fol. Dic. v. 4. P 74 Fac. Col. No 59. p. 146.
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Tax passive title of vitious intromission, where the proof had been led after

: .thc,mtro_nxmter s death, was found to transmit against the heir only én valorem

’

of the intromission.
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