_ BATTERY.

1776, November 30. - Jorx Dorwanp agaimt Janzt Doawann. o
Tosx DowwarD complained to the Sherif of Forfar, that a bestary had been. Whst to e -
commstted upon him gandesti kite, by the defender Janet Dosward; there heing understood to
two causes depending betwaen: the- parties before the Canre ef Session, of which - pendonse e s -
the complainer was sasperider i1 one; and pursugs in anesber. A preof baving. 0 whether-
been allowed and reported, the Sheriff in terms of the act 1594 gave jadgment :‘;;h‘:::::q
against Janet Dorward, to.the full aymount of the anticles of charge aguiust her menl. ‘
in.the pursuers libel. This jadgment was brought into the Court-of Session -
by adwesation. .. e s T
This progess having been conjoined. by Lord Auchinleth Ondinary,. with the -
other progesses: depshding: hatwixt tlie: parties, hie ‘Lqrdskip,. Décember. 20th
1778, pronounced the folipwing interloeutor : .  Finds, firet, That the: proof:
« by witnesses is not habile ;, and, 2dly, Finds that the statute refers to:bat-.
« teries committed by, men not fominine.scuffies as it benrs that-he-shall: be subjects-
“ ed to the penalties, but does not say: o she, and . thierefore: sustains the: des-
¢ fences against the conclusion for the battery, andassoilzies.”  ‘But upon ade:
vising 3 representation against this judgment with answers, the Lond Ordisary, . -
February, 9th 1776, pronguneed the follawing interlocutar: - ¢ Makss avizan-
« dum to the, Lerds, and.appoints parties. procurators:to:give i printed. me- .
« marials, mutually to the boxes,” _ ol
Pleaded for the puaswer:, Thatshe facts alleged it this.case:tobe:proved, fully::
-amount; tp ther descaiption. of 3 tistery i serms: of thé statute; and o the.deci- -
sipns,.of;this Conrt,. capnot be doubted “The. pyrsuer, in presence:of. a notary..
and witnesses, went.to.the honse of the defender in.ordex-to intimateto herthe >
bill of suspension in obedience to the order of the Coun. This opportunity .
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2 BATTERY. [ArrEnDIX, ParT L

No. 1.  she embraced of not only bestowing upon him a great deal of scurrilous lan-
guage during the reading of the bill of suspension, but thought proper also,
upon his makmg no reply to-this abusf, tg. gwﬁiulﬁia s}mve when near the top
of the stair in leavmg hér house, which' drove his héids against the wall, while
she at the same time lent him a box behind the ear, and twisted his nose so
severely that blood sprung out, and the skin was stripped off.

Injuries much less atrocious have frequently been found sufficient to incur
the statutory penalties. Thus in: the «case of Cruikshanks, February 15th,
1679, No. 2. p. 1368. a thrust or push on the breast was found sufficient. In
the case of Williamson, June 6th, 1669, No. 8. p. 1371. the same was found
from a lighted candle being thrown “at-the pursuer, though he received no
harm ; and in the case of Kennedy against Herbertson, July 7th 1724, No. 12.
p. 1876. the simple drawing of a sword, and demandmg gentlemanlike satis-
faction, was held sufficient to sub_]ect the aggréssor to the penalties of the
statute.

As to the extent of the effects of the-battery, this does not seem to admit of
much dispute. The Sheriff’s decree is clearly _]USt in decerning for the whole
amount of the putéuét*s‘lrbél. This:in the ease of Tolquhotin, No. 4. p. 1369.’

. it was found that in a questlon of battery /zendente ln‘e, decree is to be pro-

' nounced-Eonform to the libel or summon§ ‘anid ot it thie ‘et iof- Ixttécdntesta- :

" tion, if it be: nak¥ower than the libel. ~ And ' £hé éasé of Stewart dgainst Max--

i well: :of Shambelly, No. 8. p: 1869.: the?batte:y Was found, ever aftér the pléas

o theaggressor weére suStamed “to hwe the eﬁ’éctf of setting %5‘ ide” the mterlo-

e ’:'f: cutors. 1n hIS favoﬁr' : LS IR RSN SO0 LI

~With ‘regard to’ the argument that the defeﬁder 1 2 WO, and that ‘the”
alternative she is hot in the statute, this-distinetion has no place ini our law. The
term man in Enghsh as komo in Latin, 1ncludes both sexes, and in 6ur statutes -
thie seius nobilisr includes the other. - :If weomen are to be. exemp}ed from- the

© puriihment of the satute, they must equally be excluded from-its bétiefit’; “but
as the; Court wilt not-be dispbséd to deprive them of this protection; so nexther
can it screen them from pumshment.~ ‘The statute perliaps’is'even more ne. '
cessary for women than for men. A man may be restrained from violating its en.
actients, ‘through fear of chastisement for his:ill manners 5 whxle a woman is
so far: unrestramed as her sex. protects her. et it :

2) pg le i..;%

isan old woman, lame, and peev1sh If Iame, her weakncss serves only to prove
an:uncommon degree of ill will, to neglect her own: s1tuat10n, as well as disre-
gard to the laws ; and as to her peevxshness, ‘it see¢mss to- be worse: than no ex-
cuse;; for laws dre'made to. check the tarbulénce of bad tempers) - :
-'The objections to the witnessesy resolve intd: these; that'one-of thexh‘wrote an*
account of: the battery to-the pursuer’s égexit'*at Forfarjand that another ‘of
them ‘wrote. some mterrogatones for the pursuer to be’ put to- the witnesses for
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ArpEnpix, PART T} BATTERY. : 3
pmvmg certaxﬂ arﬁdes ‘of his *accédnt_ chHmPénsatxon A His prec:ess wuh«the
deféﬁilé@.‘i‘ i Husweng g finglul ey conoannpe Y e A
But’itﬁs""rmpossﬁﬂe that 48 ‘obgéctldw daty'be Sated: agamst 2 Witfréss because-
he chidnéed, ina [mfvz;i% le{ter to a friefd; to'meénfiofian affdiry 3cermermn,g which,
he'was dfterward called: as-an’ ewdente. “UNether 63 eéeﬂy pérceuied sHow the
wrxtxﬁ‘g mterroga’térles it bhat/ter cahs‘e, ‘shouldigive: such A'bid ag: to perded
str‘sﬁici‘dns “the “tastirfibhy - of  an’ "okt mans <Iarilady dtes edery’ witness’
St agrees,-that therfe'was* an’ aé8AGHE 6f “som# e Kind 'mide if’fi&r the' pﬁ‘rsuér*~

equal” at Teast €6° Srimty’ éssaults, whn:h Havé. beer ‘Found ufﬁmenf‘ to* mcuP-

the’ ﬁmnm‘y Pertalhés. et b 4.: R eI ek Lodoverig
" Agied: for ‘the ‘defender, That thére does not ap’ et fii tHE! proof‘ anfy tﬁmg*

sufficient fF subjétting her to the' penialties in° #h8 4t o?’Pﬁﬂx"' ofits “One 6B
the witnesses who. was present the whole time; -tepories) ‘tf} AR fide see tha

d’efendertWist the purster’§ nose, and”t‘hé s?a’&xe tl{mg i eSeaBlished i)}Ftw*'o “Sther
witnesses’;’ ‘and 'the witness who is most exPhcn: can b’e ‘prbved 16 Hﬁe acré‘d
alt along a4 the’pursuer’s agent.” * /-~ S ien By

“The'statute 1584, cap. 188; was made at fivst to endue «*.)nlyl for 7 yeai’é bat

was made perpetual by ‘the statuté ‘F594; kg 279: éy readon, s’ fhe act" itdBif
béars‘ e of the ;f;x;fn;fold oppress”xons done wfthm thls realm, and Por the«most‘
passed ata perxod when “this couhtf’y‘was in'a state of' great barbinsm, and;'
when law was but ill able' to exeft'its aufhority Tt T law pécuhar t6 “fHis
country, and théugh ih‘ha’y not' be'now :iétuafly i dléuetutﬂa[I :y-et it BE R

kﬁcw‘lédgedlnot 6" be 50 necessary 1w, “as &t the tinie i ral hadfedit Phe-

sub]ects 8f* ‘this’ country are now in'a Wry‘dﬁfmrxﬁ sta?e‘froﬁl‘wﬁﬁi"ﬁfey‘wé
in at that period.; R

They have now: a proper sense: of the duty they owe'to thelegislature, and a -

just dependence upon the laws of their country for protection.

AR
In this view. of the case the distinction that the statute refers to batteries com- .
mitted by men, not to_feminine scuffles, is well founded. It is clear that the le- .

gislature had not in view such alteredtionsas the present. The act on the con-.
trary expressly bears, that the offences committed ought to be such as would be

sufficient foundation for a criminal prosecution. In conformity to this doc-.

trine is the decision Fea against Trail, 18th January 1709, No. 9. p.'1872.

It is the genius of the legislature of this country to interpret penal laws in the -

strictest' manner. Thus when it was enacted by a statute in the first year of
Edward the VI cap. 12. § 10. that those who were convicted.of ¢ stealing

horses, gelding, or mares,” should not have the benefit of clergy, it was found
necessary the very next year to enact another statute for the special purpose of -

extending the former act to those who should steal a /orse, &c.~—2d and 8d

Edward the VI. cap. 38. In like manner, when the by statute 14 Geo. II. cap. 6. .

the stealing of sheep * or other cattle’ was made felony without benefit of
clergy, the legislature thought it necessary to make an express act of Parliament,
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15 Geo. I cap. 84. extending the penalty to bylls, coss, oxen, lambs, &c. spe-
cxﬁcally The statute upon which the defender is prosecuted is highly penal.
It is clear that she does not fall under the words of it, nor can she with any
propriety be said to come under the spirit and meaning of the law. In the de-
cision Town of Peebles against Murray of Cringlety, No. 11. p, 1874. the
beating of a burgess during a process against the town was found not sufficient
to infer the penalties of the statute. Upon the same principles, it has been
held in numberless questions as tp contravention of lawburrows, and alleged
deforcements, that a wilful wrong'must be committed by the party transgressor,
unprovoked by the party complainer, in order to subject a person in penalties.
me,n many circumstances in this case, it appears that the pursuer industriously
gave provocation for the purpose of founding an action: And nemo ex sup de-
licta meljorem cmdmmem facerf fotest. _

The Court were of opinion'that the dxstmctlon was too nice, which exempted‘
women from the pepalues of this statute, and that the rule of the Roman law,
by which, si guu comprehended si que, was to be held as the rule in the pre.
sent and similar instances : But they were of opinion kat the proof in the pre--
sent case was defecnve, and pronounced accordingly, 14th Nov. 1776, the fol-
lowm,g mterlocutor, < Find the complaint for an alleged battery not sufficiently
“¢ proven, assoilzie from said complamt, and ﬁnd the complainer John Dorward
¢ liable in expenses hxtherto mcurred which modlfy to £10. Sterlmg, 4nd also
“« for the expense of extracting the decree now pronounced conform to the col-
“ lector s certificate, and decern, and remit to the Ordmary to proceed ac-
“ cordlngly, and further to do in the cayse as he shall see just.’? A reclaiming
petition against this. mterlocutor Was, 80th Nov 1776, refused thhout an-
swers. :

Lord Reporter, Affeck. Act. M<Cennachic, Elphinston.

See Arrexnix; Part IT.



