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he braught.the injury-npon ‘kidlseif,-vby-ammmingiw,iniamganmmb;
vioueiy tending oy misléadithelpublic.: roesot L vorls 'l suoisistgn
+ Theqnatter: was: fui&xer.eumhtehtedmpon i Bivery nngiﬂmes;manner on
bothi sides, .iny replies and duplies;v dnd; the Lords,: & 1bsfers: aniwen, oxdained
“:thenpursuer to give' fifta: -special and. particuldt condésmie;:cbnf the facts
#sand circumstances heé offered to: proye isosupport. igf hisil AT
~:i'This wab:done, and. the Lords, -at advisingy il Sefare. mmr, 5 iAllowed
¢.Dr; John Memis, pursué?, to preve all the facts and circumstances:contained
s¢ in his.condescendence and replies 5 and idlowed James Jop:and.the other: de-
« fenders to prowe all the facts and circumstarites contained; in. their answers

¢ and duplies ; dnd allowediboth parties: to prove allisther facts dnd circumstonces

«¢ which might throw Tight upon the cause ; and: ajlowed:each party aiconjunct
¢ ‘probationwithrdhe.other ;: and fgmnted cmmmssmnm ;he;&hewiﬁ” sDﬁpu&e of
L Aherdeenshn‘e,’f’ &y o e et an el gop

-+ A wolhimimous! proof ,foilowed, the. unport of whwh was statedm bng and
e'labomte memorials; in whickan uncommon degree of ingennity was displayed
on botlvsides.. :: But-it:woahd-be-an abject: rather of . euriosity than of:use to
enterinto-h detail-of the: argumem.n-The purs&er ultm).aiely faxled of makmg
out- hthase,and the defenders were assoilzieds » el e nl s

IR

Act. Dao Rae. H Er:kme, Jalm Dalr_ym[zle. i Alt. A Murray, Ja:. Boswe !

J " Thls report, whlle it el‘ugldqtes the, rmc1pIe of the law, that 2 com 1a1nt
‘w"]l be ‘hsteheg o, whep tfiere is bare{;_r the. /w::zbtl’ ty fhzit an injus ‘ %’ been
commxitpd,—gand the ma,tter(vnll be pa?ently xﬂv% ateq ;;iat t e's"‘{me nmé
exthlts a, strkag ms'tance of the xmpro' ¥t gwir{gjzrog’) S dat Iarge be-

fore answer. Here te(h?us htxgat;on §ubs1sted for XA

""" 'seve;al ypars at an

exiorinous expense, w 1ch .m1 ht have been greatl dup hed by cxrcum-
: scnbmg the proof to su;;h amcles only as were elevanr. S L
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1776. Augu:t 8. Lo \ .
JoHN, Romm'r, and D.wx;o SCOTLA?‘PS? "X"”,’ff }AF sz, Mx, JAMBS |

THOMSON, Mxmstex of Dmnferm ne. - O

AT the Mlchaelmass electlon of the ’;I‘owr; ‘Counqxl o,fr Dunfe{mlme in 1774,
reports havmg been spread that the Messrs S(go 1 s, ar;d partxcularly Robqrt
had acted from improper and corrupt motives in ogpositxon 19 the Jnterest of
Col Arch Campbell candldate for‘ thé Dngfermhne district of hiix"ghs and
whose. party, they had espoused Mr. Thomson, one of the Mlmsters of} that

burgh, took «occasion in‘a sermon from R omans, chap. 8. verse 82, after con-
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gratulating Col. Campbell and:his: friends.on-their success, to use the following
expressions, ¢ That they had reason to: ‘bé. thankful they had ‘escaped -the
*« snares laid for:them by that pérson, whorbad betrayed the trust reposéd in
* himgand who.was eating his- bread and wearing his apparel, yet had lifted
“ up his heel against-him. . That this pérson had much better stuck to his first
¢ party, as he” had brought disgrace: upon. himself and family that would re-
“ dound against him-and his generations to.come.” : And concluded his dis-
course with the following passage of scripture: ¢ He that getteth riches not by

% justice is:as a partridge that sitteth upon eggs and hatcheth them not, and his
‘¢ latter end shgll be as a.-fool.””:: . .

- Robert ‘Scotland, considering himself from the manner of the speaker as the
person aimed at, and a paragraph alse having appeared in the paper called the
Caledonian :Mercury, stating that a Dunfermline agent had been bribed to be.
tray his trust, wrote a letter to the publisher of that paper, which was inserted
in: the Metcury, in which he positively. denied his having ever betrayed his trust
or acted inssuch:a manner as to’' merit:the aspersions thrown out against: him,
—adding % dnd that every publication, report,’or insinuation to the contrary,
¢ by whomsoever-related, whether from-the pulpit by @ blustering blunderbust
“ of an old military chaplain, a feep sma’,. or: all ether such like busy bodies; is

- < false and sianderous, and most ungratefully mjurlous to the good name and

« reputation of me and my friends.”

Recently after the publication of this letter in the newspaper, Mr. Thomson
delnfered a sermon, upon the followmg text Ephesmns, chap 4, verse 25.

— Whereﬁore putting: away lyxng, speak every man truth with his nelghbour,
@ for we are all the members one of another #7UANA afeér "déscribmg to his
hearérs the different kmds of Nlying, ‘He proceeded nearTy in these words:
“ Havmg thus explamed to you, mygBrethren, the dlﬁ'erent kinds of Tyxng by
¢ which we may hurt our neighbours or ‘sin agamst our own souls, ‘will any
“ man pretend to tell me, after bemg informed by three" incontestible eviden-
s ces, that you, Sir, (pointing it is said his hand towards John Scotland) I am
‘ not ashamed to say it, do not lie when you pretend to maintain that you did
“ not promise and engage to support Col. Campbell’s interest,”” &c. Then
looking towards David Scotland, addressed him in a similar style; and last of
all, went on thus: ¢ And yeu, Robert Scotland, who have wrote a paper which
« appeared i the Caledonian Mercury, giving' me the epithet of an old mili-
¢ tary chaplain, this is a name T glory in, having lived fourteen years in the
¢ army, where I was always happy, and well satisfied with my situation;
e you, also ferm me a blustering blunderbuss, ‘which I refuse, and will aver

¢ to the whole congregaf:on, if that cap does not more properly suit your head

¢ than mine. " I have ‘however stronger things to say than this. Will any
« fan pretend t6' maintain but that you lie by saying you are a falthful and
« diligent agent for Col. Campbell, when the contrary can be proven by the
“ evidence of three mdxsputable witnesses? If you had been a faithful agent
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«_for. Col, Campbell,d\yh-y were you so-often.in_the camp of, the enemy? & No, &
“manip the armyy if-he Seredosind in the enemy’s camp; viouid, beishotnaxt
“day, . 1Had you acted justhyand; hOnestlyi,z'(’ &gy Gomcludinig thud, & ‘Tdheres
¢ forethink dt'is plainy thatiho personiis safe to da:any bueiress ~with you, nd¥

“<¢ your friends. . Perhapayod will: .day, whit-buinesk hasiallithis g dd with: the
% pulpit?; But I.think it.has as much-te ddivih the pulpity; ssyeur japer Had:
“ withthe. €aledonian. Mercuryi anil thicke that: sire before alipought te bere:
< buked before:all; that.others may heariasmd fear, dﬂ«ﬂdnsmmre sﬁ vhék-
“edly., iWherefore refrain fromlymg,";ﬁmx RIS TR S TR T LT

i Elne, Mesdrs: Scotlants updm thik hrought an'action: of: damtgm igmlst Mr.
Theimson bafore. the- Cautt, of Session, which: havipgodomsitebe heard before:
Lotd Gerdenatone, ©rdinatyp i of this date (28th Fébearyt 1775) pronesmoed:
thie following interlocutor 11 Having heard parties;aftd considered the mémo-
« rials, and having particularly icensidered -tire- provoking publicationi-im the
*, Galedonian, Mercuxy,: antecedent to thee sermon; complained. of, and: thé im-
« medidte;retaliation_by:the  complainers in open comgregation;’ whep the ex-
« pressions which. gave offence: weye: delivered, Findd this process against Mr.
* Thomson ipapraper mdgmumﬁess, thexefore- assoilzbed-the defender, finds
< expenses:dye, arid allows 4n account. thereof ta:bergiven m"’ And to. this
jedgment his Loxdshrp adheted, Yy -an: after intetloentora ...«

~ The purswers contendedyin:a reclaiming petitiati,misty; th‘at dﬂe pulpn has
been well termed the chair: of verity, and that nething.could be maze dezaga-
tory to'the. homour of the church and its members; ox.mriose destructive to the
peace. of society, than ta suffey. it to become a‘vehmlg {pu;propagauoan private.
scandal and defamation, 0¥, to be.made an. enging for geatifying private revenge
and resentment : That the publication: of a libel mlaag)gthax mannex cannot
be attended with haif the prejudice to an injured pazty —~from the influence
whxch every Munster has or ought: ta have over- thehnyndp of his hearers,——the
faith due_ta. any thing. agserted ; by him In. such-3 -placeer-the. number of
people present,—and the consideration. .that sermons, age. generally, reduced
into. writing before they_ are delwered, and nothing supposed; te be: spo-
ken from the pulpit, but whathas been previously weighed,-and, deliberate-
ly considered by the preacher: That there can. therefare be,mo doubt that a
civil action  for damages 1 lies at the " suit of the party agaiast the preacher of a
defamatory sermon;; for, syl sermon is a libel in the ; proper sense,of the word,
and is published in a manner much more destructive and pernicious than; any
qther modg that can well be devised ;—and ecclesiastical, courts, though they.can
inflict a censure on, the de,lxg,quent;, cannot award., damag?sf or . reparatlen to
thef\wty m}umd S BUIC T EHRBI T 1 4 ' A

‘There may no, dqubt be a hber&)a pf thf; w}gxgm\%@qxs@; of cggwre De-
cessary. to.the 1mgrpvemenpof the mg;;ﬂg ofithe people. But. the purpose of,
sermons being to, convey instruction jn:the greatiduties of, morality and religion,
Clergymen have no right to: expose, the: characters .and,.conduct: of particular

L3
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persofis,” or to’ pronounce de filans a censure’ upon them. -‘The right of in:
structing the: péople by:discourse, and ‘of inflicting the censures of the Church,
are: obviousiy' distinct . from' each other... ‘The :former is'committed :to every
Minister : . The-other is reserved to'the proper judicatories, established by the
usagé and censtitution of the: Chureh. 7 If Mr. Thomson believed the pursuers
to -beiguiltyy a process before the kirk session was in his power, instead of the
unwatrantable and injurious attack which ‘he chose to make from the pulpit.

“'2d; With: regard to ‘the provocation given by the letter: published in the
Caledonian Mercury, it is not sufficient to:justify the sermon afterward deliver-
ed:by. the defender; and it:can at most apply only to Robert Scotland, one of
the pursuers. - Besides the epithet in.the. letter of a blundering blunderbuss, does
not describe the defender by name ; -and it is likewise to be considered, that
this letter was weitten after the: ﬁrst sermon by Mr. Thomson, which aifords
a completé excuse for:any asperity of expression. .

-8d, As to the defence of retortion, as every verbal injury has the natural
effect-of provoking the person who receives.it, and must consequently be very
apt to occasion rash and hasty ekpres'sio’ns on-his part, it would therefore be
very:dangerous to give too ready.améar to the defence of retortion founded
upan: theni. Were every hasty- reply tofound this plea, it would in a great
measure secure impunity to the most gross 'and deliberate injuries, wherever
they were offered to men.in the least degree hasty in their tempers. A plea
of this kind may sometimes be just, where the injurious expressions have been

| unpremedxtated on both sldes, or where other circumstances concur in establish-

ing an equality between the’ ‘paftie§ ; - but it never'can be ]ust ~where the ex-
pressioris o the one side, from the more dehberate manner in ‘which they have
been tised, froth the station of the speaker, or any other such circumstances,
have the most hurtful consequeénces to the person attacked. Unpremeditated
expressions tsed in the heat of passxm without ainy interition to defame, are
not properly actionable as verbal injuries; and it would therefore be extremely
hard; should a ' man who has been injured in the highest degree, be precluded'
from the redress he would have otherwise been entitled to; ‘merely in conse-
quence “of an intemperate expression, the natural effect of the wrong sus-

 tained. - The law even cannot allow an offender  to avail himself of the

passion into which. he has industriously thrown the injured party, for the:
pﬂu*poée of avoxdmg a claim of - damages to whxch he Would otherwxse be sub-
)ected o ) . . [ VR B

4th, Thotigh’ the pursuers have no desire to avoxd a full i mqun'y into the
grounds of the charge against them, yet a proof of that kind, cannot in point
of law be allowed to the defender. In actions for private scandal, or for words
rashly spoken, the 'benim convicii must perhaps be admitted to proof, as a cir-
ci’mstance to ]ustxfy or alleviate the offence ; and the like may hold where in-
formation is given of an alleged crime with a view to public prosecution. But
in the case of a 'libéltus famosus, an injurious libel 'deliberately composed-4nd
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,‘mdustnouslty yubhshed thlS defence of the 'venta;s convigii: has. never, lpeen ad-

,,,,,

1nJury even. to a gutlty party, as proceedmg from oxtevwb.o has no rtghe to-
punish him: It is a breach of the peace; and an usurpanon of thexr pnvxlege, to:

whom the law has entrusted the prosecuttdn, tr1al, and’ pumshment of crimes.
The nght of presecutmg cmmnals thus is- not allowecl cwftbet de /za/mlo It is
confined to the public prosecutor, and the pnvate party, Who has a proper in-
terest. “But the opposite doctrine- would enable every man even havmg no
interest in the matter, to bring any crime whatever to trta? He has- only to
publish ‘a libel, charging the party with -adultery, with. rape,. with murder, or
any other crime, and when clamages are sued for, he may pleatl the’ ver:fas
convicii, and thereby compel the pursuer to submit to an. expenswe proof and
thus to beindirectly brought to- -trial for-the alleged oﬁ'ence. _Veritas convicii is
no more admissible in a civil action for reparation, than in aicnmmal one for
pumshment ofan mjury The only-distinction made by. the Roman law is be-
twixt a simiple verbal i injury, and the publication of a libel,. the 'verzta.c convicii
being allowed to exculpate or allevaate from the first. Voet, be 47. Tit. 10,

§ 9. And the same s the gemus of our own law, and seems to be that also of.

the law of England. ‘ : :
For the defender, answered sm14t, Rebuke and reprehensmn not only m prt-‘

vate but in a public manner, when it could not otherwise be attended with ef.

fect, ‘has always been held to be a part of the pastoral duty. of this country.

The’ practice is founded upon Scrlpture itself, and the- constttuuons of the.
church of Scotland ‘inculcate it, (2d Book of stcxphne, chap 4.): Many»

examples accordmgly oceur, both of an ancient. and of a, later date, of -great.
freedom and boldness of censure, employed by ministers in the pulpit.

This pracuce as all others, even the very best institutions, is capable of ahuse,.
and when grossly abused is an obJect of pumshment. But the questton at the-

same time is of very ‘nice dlscussmn, mcapable of heihg determmed by any
general rule, and of whlch the decxsxon should be always cons:stent vyxth the
idea of the mmlster ccnunumg to exercxse hxs pastoral u,ty lh its fullest -€X~.

tent.

in his sermon, the provocatlon that was given him by the letter pubhshed in

the Mercury, affords a sufficient e excuse and apology. The defender is pointed
3

out as partlcularly in that letter, as if e had been- mentmnecl by Tiame ancl

surname, and while thus partxcularly pointed out, he is accused of making false

insinuations to the prejudlce of Robert Scotland’s character, and to the pre-

iudice of the character of others from the pulpit. Provocauon SO great seems

of ltself sufficient to aﬁ'ord a defence against this action ; a doctrme whxcl;t“xs ,

dxstlnctly 1a1d down by Voet, Lib. 47. Tit. 10. § 20. where he enumerate,s
those who are uot hable m damages for Verbal mjunes. -
29 C °

ad, ’Supposmg the defender had been: gullty of an excess 1n any expressmnst

No. 3
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- 3d, The immediate_retortioh of the injury is available to the defender, in
order to bat ‘Action at the instance of each of the persons who retorted. In.
juries, whether verbal or real; produce two different kinds of actions,—the
one private, the other public ; of which the first is an action for damages, for
the purpose of reparatlon, not of punishment ; and the second lies only in those
cases, where theinjury hasa direct tendency to the breach of the peace, and to
disturb the'quiet of society. The effect and nature of these two actions are
totally- dlﬁ’erent The latter must be insisted in by a public prosecutor, and is
meant forpu‘mshment in terror: The former is at the disposal of the person
mjured ‘who may discharge it altogether, either expressly or tacitly. Various
exceptlons, accordingly, are competent against it, which a public action does
not admit of.* Sinee the nature of the action allows a discharge, either with or
without a consxderatlon, exceptions are admitted proceeding upon what ought to
have operated as a dlscharge, though no discharge has been granted. As the
tendency of it is a pecuniary consideration for damages, all exceptions that
would lie to an action for debt, and of consequence a plea of compensation, are
admissible here.” For where there is a mutual claim of damages, these da-
mages must compensate each other, and the’ private prosecutor must be barred
by his own act, who has resorted to private retaliation instead of trusting to
the effect of an action at law. :

4th, Although weritas convicii non excusat in a criminal action, which is
broughf at the instance of those who have the charge of the public peace, yet
it affords a good defence in a civil action for damages ; for no man can with
reason insist t6 have a sum of money put into his pocket, because he has been
called ' thief or a har, when he is really as worthless as he has been repre-
sented. :

The Court, Dec. 20, 1775 pronounced the following mterlocutor “In
s respect of the i improper conduct of the defender Mr. James Thomson, un-
« suitable to the character of a Minister of ‘the Gospel contrary to the de-
< cency, dlgmty, and purlty of the pulpit, and highly injurious to the pursuers,
“ Find the said Mr. Jarhes Thomson liable to the pursuers in damages and
“ expenses, of which ordain a condescendence and account to be given in, and
“ in this case refuse tp allowa proof of the alleged weritas convicii.”

The defender now reclaimed in’ his turn,——and with .regard to the weritas
convici > pleaded that their Lordshxps had in many, instances, and particularly
in the case of Gordon, No. 249. p. 6079..allowed 2 proof of it; and that
the ‘practice of the English Courts is fixed on this point, where in a civil
action for d'\mages ‘the defender is always allowed to prove the truth of his
allegatlon.—-ln answer to which cases, the pursuers replied, that they are
founded entlrely upon words uttered from recent _provocation, or for some
ottler cif¢umstances clearly removing any suspicion of an animus injuriandi,
and that in these cases a proof of the fact was allowed merely for the purpose
of discovering whether there was an intention to falsify or defame, not whe-
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ther the truth of the defammation would excuse it. ~ With regard to the law

of England; authors differed on that pomt -and therefore no recourse could
be had to such anthority. ,, . ..

The Court, 8th August 17’76, pronounced the follovymg mterlocutor :
¢ The Lords having advised this petition with the’ answers, they adhere to
«¢ their former -interlocutor reclimed, against, and refuse the petition ; and
“ having : advxsed the con,descendence of damages an,d the account of expenses,
« modify the eXpenses to £52.,10s. Sterhng in full, for Whlch sum, and the
« expenses of extracting the decreet conform to the collector’s certificate,
¢ they decern ; and as to damages, in respect of the behawlour of Robert Scot-
¢ land, find hlm entitled only to £5. Sterllng of damages 5..but as to John
«¢ and David Scotlands,. find them. entitled jointly to the sum of L25. Stexlmg
“ of damages, and decern,”

YLord Orfdinary, Garden.rfone. o Act. Rae, Dean of Facul@ Dundas.
Alt. flay Cam[zﬁ;ll et Croshic. _

J.W.

*.* This judgment was affirmed on :iopeal.'

1808, May 18. |
' REV. Dr. ALEXANDER HUTCHISON, aga:mt IOHN NAISMITH.

THE pursuer and defender’ résided in contiguous properties ; and from
various causes, there-existed a cénsiderable degree of mutual irritation,

The defender -had let to the- ‘pursuer a stable- and an open shed connected
with it. In Wmter 1803, the pursuer subset these premises to Mrs. Mitchel-
son. Thelady obfained permision from the defender to put doors on the shed,
provided they became the propertyof the defender at the end of the term. These
doors having been put on ; and at the end of the term, Mts. Mitchelson having
removed, the pursuer, under a misapprehension that they belonged to her, took
down the doors, and laid them aside, till he should receive instructions from
‘her with regard to them. = At Whitsunday 1804, the term of the pursuer’s
removal, the key of the stable was sent to the defender by a servant, who being
required to deliver the key of the shed also, said, that the doors, with their
locks and keys, havmg been put up, were Itkewxse taken away by Mrs. Mit-
chelson.

Whereupon the defender addressed (19th May 1804) the followmg letter
to the pursuer t
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