No 18.

Aétion found
to be incom-
petent, on a
bill found in
the repofito-
ries of a de-
funét,blank in
the drawer’s
name.
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1777, Fuly 25. RozrerTson and Ross against Bissets.

Mg Tromas BisseT of Glenalbert accepted a bill for 15l. 5s. Sterling to Mr
Charles Robertfon of Balnaguard, as the value of a parcel of fheep, and a fmall
quantity of indigo ; but the acceptor died without paying the bill, and after he
had difponed his eftate to his eldeft fon. The perfon to whom the bill was ori-
ginally granted, died likewife ; and his fon fucceeded to him, under a general
difpofition to all his effets, being alfo nominated executor and univerfal legatee.
He indorfed the bill to Mr James Rofs, in part payment of an acceunt which he
owed him ; and, as he found his father had neglected to adhibit his name to the
bill, he fubftituted his own as drawer and indorfer. Mr Rofs thereupon brought
an acion againft the reprefentative of the acceptor; and Mr Robertfon having,
in the mean time, paid the account for which the bill was indorfed to Mr Rofs,
the action proceeded at the joint inftance of both. Lord Elliock, Ordinary, upon
the 22d January 1777, pronounced this interlocutor: ¢ In refpe that it is ac-
¢ knowledged by the purfuer, that the fubfcription to the indorfation in his fa-
¢ vour, is not the fubfcription of the drawer of the bill; finds, that no ation
¢ lies at his inftance for payment of the contents of faid bill; affoilzies the de-
¢ fender, and decerns.” In a reclaiming petition for the purfuers, it was ftated,
in order to obviate any objection which might arife from the circumftance of the
adion having been brought by Rofs the indorfee, that James Rofs was only a
name ; the real purfuer being now Charles Robertfon, fon and heir to the per-
fon in whofe favour the bill was granted. The merits of the caufe were argued
at great length in this petition. It was faid, That, all over Scotland, the lef-
fer proprietors of land, the farmers, the lower manufa&urers, and country people,
look upon themfelves as perfecly fecure, if they have their debtor’s acceptance
to a bill, er writing refembling one, in which the {fum of the debt is particularly
fpecified : That this belief was even founded upon the acknowledged principles
of law, and the decifions of the Court; which, from the judgment of the Houfe of
Lotds, anno 1747, (see p. 1630.) in the cafe of Rigg of Morton, down to the date of
the ftatute 12th Geo. IIL., had {uftained bills as permanent f{ecurities for money,
and allowed intereft upon them as fuch : That there were, therefore, two different
{pecies of bills known in our law ; the one, a bill of exchange, ufed among mer-
chants, and regulated by the law of merchants ; the other, an inland bill, a form
of fecurity ufed amongft people not verfant in trade, intended as a document of
debt, {ubfifting for a period incompatible with the nature of a bill of exchange,
and bearing intereft from the operation of the law, which no bill of exchange
does till difhonoured : That, as law allowed the drawer to fign at any time he
thought fit, his fignature could not be reckoned effential to the completion of
the bill ; the acceptor remained bound, in the mean time, by his own fignature,
and could not be liberated by the accidental circumftance of the drawer’s death:
That the father, the original drawer, could have figned the bill quandocungue ;
and the fon having fucceeded to it as it ftood when the father died, he muft be
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entitled equally as the father, to complete the writing by his fubfcription: And  No>18.
that our lawyers had laid down erroneous opinions upon this point, from not at-
tending to the above diftin@tion between inland and foreign bills ; but no opinion,
however refpe@able in other matters, :will ever induce mankind to fubfcribe to a
do&rine, which feems to revolt from every idea of juftice ; and whieh involves in
confequences, that may prove fatal to the fortunes of even the moft opulent. The
petitioners put a great variety of cafes to illuftrate and fupport their argument.
They figured a merchant, a dealer in bills of exchange, {ending his clerk with
money to a neighbouring merchant, to purchafe bills to be tranfmitted abroad :
They figured the clerk paying the money, getting the acceptances blank in the
drawer’s name,. to be filled up at the time of the remittance, but, on return to
his mafter, finding he had died fuddenly. They figured a bill drawn in favour
of a third party, upon one who, on a demand made, refufed to accept ; and as
a bill, in fuch circumftances, though unfigned by the acceptor, was ftill effec-
tual againft the drawer for recourfe, and alfo againft the acceptor, to the effe@ '
of carrying any funds of the drawer in his hands, they argued in favour of a bill
incomplete in another way, viz. by wanting the drawer’s fignature, being a good
ground of action againft the acceptor. The cafe of one Cameron, (not reported,)
was referred to, where, in 1445, it was faid, the Court had fuftained a&ion on
a bill blank in the drawer’s name.—The CourT, on advifing this petition, w1th
an anfwer, adhered to the interlocutor of the Lord Ordinary.

*.* The particulars of this case are :tatcd in the Scmon Paper: of the case
awhich follow.r ,

1-80!.' j'uly 1. Far against CRANSTON.
: L o ) . No 19.
Tuere was found in the repofitories of James Fair, agent for the Britifh Linen  Thereprefea-
Company at , Jedburgh, deceafed, a bill at three days date, for L. 40, blank in 3¢ of 2

perfon, in

. the drawer’s name, fubfcribed by three acceptors, of whom Robert Cranfton :vhpfe repafi-
was one. On the back was marked a receipt for L. 15. _ founs :ﬁu 7
William Fair having been confirmed executor to the deceafed James Fair his  blsuk in the

drawer’s
father, inferted his own name as drawer, and brought an action againft Cranf- name, was

ton, in which he obtained decree in abfence.  Cranfton having attempted a fuf. ound entitled
penfion, Lord Cullen found the letters orderly proceeded. On advifing a re- S name 3
prefentation, with anfwers, his Lordfhip pronounced this interlocutor: ¢ In re- ’
{pet it is clearly proved by the excerpts from the books of the late Mr James

Fair,. that the bill in queftion, dated the 11th day of June 1793, payable three

‘days after date, was granted for the fum of L. 40 Sterling, then advanced by

him to the fufpender, and the: other acceptors of that bill, and that a partial

payment of L. 15 Sterling was made apon the 17th of September thereafter, and

which partial payment is marked on ‘the back of faid bill ; and further, although

the faid James Fair omitted to fubfcribed his name as d{awer, and that it remain.
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