APPENDIX.

PART T.

cA UTI‘OT@‘EE’R

17!7,7» Janwy .
lorm Maxtrou, Cashierto the Perth Umtea Company, anyt-'ﬁle anm'roas»
- of Mn. Romuvr M.‘ NTOSH, Advocate.

......

No. 1, -

I.u w'n Anthony Fergnsson, merchant in Edmbur 11 was appomtéd agent Cautioners ad
for: the l’erth' Banking Company, and l?emg obhged o find’ _security. for his j;“;';l':m pre-

saotions,; he ted a bond in the followmg terms+" . We Anthon ‘Fer
'gz;usson, Dr. lgun;;x Reid of Lydeserf, Walfer 'Fergusson(, Wit ég i I‘fﬁ’i‘nj
s¢burgh, Robert-Scott Moncreiffe, . of Coats,, and Mr. Roberk Nf‘ n’tbs’h ‘Al
« vyocate, - f&r and in name of and” ‘having Rl p power and auilmnty from, and

« taking burden;upon-me, for Johh Nl‘iﬁ tosh, of ﬁa?mufw, mérchant i Lon-
¢.don, .my,: Bl’mher German—-Buidh and oblige us in manner‘.fggowlilg, viz.
4 Jrthe sa}d Aqthony Fergugson,, pmdL and obig

ige ‘me; far thJe \wﬁole 8i1]lIl that’
s+ ghall-at,any, time. be due or. ow;gg by, me o the éaid 'Com pany 3 -and we the

«t iather. obligants,abave - named;’ bind | ané ob’lxée us, ourhei‘rs ana succes&ors,
s respectively, . for and in thcssum oﬂf 1000 each as.caution ;xs ‘to "that “ex-
sttent, forthe said A. Fergusson—-that is to say, that I‘hesaxd' Al Fer gusson, ,shall”
¢ faithfully.account fox and pay v .what b3 ance shal l,bf?‘ dué’ by‘hxm 16 the said’

#¢ Company, or failing themf, tha;t we. sjmll sevéralf aéteﬁiﬂ Yo accordfng
s to.the sums for which’we are hgre ,respgctvaely b&) ygl ) hy to\he sﬁd ('fom-‘
- «.pany,the said balance?” &c: In- 1772, Anthony . usson.- stopt payfhent,

apdd it appeured that, ahtﬁe tune of hls faﬂnre ‘the bafance due by him to the
Gompay-was1.£,5056,, Sterling:, The Perth Bankmg Company were a;corcf-‘_
inglyvrankedifor that sum upop(th;* estate nf Amhony Férgusfon, and recen/éd
m(dmdgmothemfrom, ‘amounting :to £ 1287‘ 144 5d-—ATter which, there

‘ sﬂkrremmm&easbﬁhneehdue to.the bank of - npwards of 584000 Yor ‘this
‘ A :

how far en»
titled to be
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balance their cashier brought an action against Fergusson’s cautioners, and
obtained an adjudication, all exceptions contra executionem being reserved against
the estates both of Robert M¢Intosh and his brother John.

In the ranking of Robert M<Intosh’s creditors, two objections were stated.
against the interest of the Perth Banking Company.

1s¢, That Robert had not bound himself personally, but only for his brother
John, for whom he acted factoris nomine, and whose estate, he having made no
objection to the debt, is adjudged for payment thereof.

le_z/, That supposing Robert to have been properly bound, that each of the
cautioners were creditors to Anthony Fergusson in relief of the #£1000. in
which they were bound, and were entitled to draw a proportional part of the
whole dividend upon the total sum which had been paid to the Bank, whereas
the bank had applied that dividend solely to6 the extinction of the balance for
which they had no cautionary obligation.

This question having been reported to the Court by the Ordinary,—on the
first point, the argument for the Bank was to the following effect :

Robert, besides binding his brother factoris nomine, himself along with the
rest of the cautioners bind and oblige, themselves, their heirs and executors,»
for payment of ‘the money, There cannot be a' doubt ‘that "Robert, by*
that clause, stands personally ‘bound.” “Thére is no’ writing from John
M-‘Intosh, to subject him to this debt, either antecedent or subsequent to the

' oblxgatmn, and although his estate was adjudged yet there s Rothing still o

"prevent him or ‘his creditors from denying’ ‘thiat he ever gave authority for'the
o htlgatxon, upon whlch the decree pro,ceeds Robert; besxdes must be hable as-;
e exprormssor “for’ John, ‘

IRV S PR -

. Answered for M‘Intosh p he clause founded of 'by the Bank s fully explamed ’

S by th,e precedmg part of the pbhgatory clause, Where Riobeért only acts for and in”

name of, and as takmg burden on him for’ John, thierefore: the after cTauses'

""""

" must be quahﬁed by the precedlrrg As Rohert “Has takeft upon hlm the' bur- -
. den'that John :Zall e b und if c?e fizcto John is'bound, by subrnitting” to “the
3 deht Rohert has performed hxs part of theé ohhgatxon, and has’ nothing further”

to'do'i 1n the’ matter——and is John has acqulescéd ‘Rébert must be libérated. *
Such mstances happen dally in the case of men of busmess acting for thelr con-’
sntuents, ‘and signing subtmssxons or deeds of accession in- then- names. -Such’
oblxgatlons are only ad factum /zrmiandum, and the fact to be’ pexfformed is the
procuppg ‘the prmmpal party § acqulescence in the ohhgation. e

Argument for the Bankon the second point. © -

" The “object ‘of the’ Bank 'by receiving the obligation founded on, was,’
that in case they did not' recover full payment out of Fergusson s funds, they:
might have recourse for the déﬁcxency against the cautioners to the extent of’
#£4000. It could niever be the view of the Bank, that in’ such an event,
the cdutioners, in place of being liable for #£1000. to make up the deficiency of .
Mr. Fergusson’s effects, should themselves draw a part of these effects towards

part of the £1000. The clear meaning of the obligation, was, that whatever
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balance should become due by Fergusson, he himself and his, funds should.in
the first place be liable to. the: Bank, and that so far as these funds should be
deficient, his cautioners should be liable to the extent of £4000.

~Answered for M¢Intosh: As the Bank had entrusted Anthony Fergusson to the

extent of £1056. Sterling more than what was contained in the cautionary obliga-
tion, theyare his creditorsto that amount, and the cautioners and the Bank together
are his creditors for £4000. But as all cautioners are entitled to, relief from
the person for whom they were bound, the cautioners are just as much creditors
upon Fergusson’s funds for their cautlonary debt as the Perth Company are for
the other part of the debt which is unsecured. And if the cautioners had ac-
tually paid up the £4000. to the Bank, and had therefore stood the only credi-
tors for that sum, there cannot be a doubt they would be entxtled to draw 4 pro:
~ portion of the bankrupt’s effects eﬂ'elrmg to the £4000, just as much as the Bank
were entitled to draw their proportion effeiring to the £1056. remaining due to
them, The circumstance of having paid or not paid to the principal creditor,
can make no difference whatever upon the question, as the cautioners are dis-
tressed for payment, and are equally entitled, as creditors in relief, to be ranked,

and to draw their share-of the funds, with any other credxtors whatever. Be-

sides, as the Bank have drawn the dividend effeiring to the sum for which the
cautioners were bound to them, how can that Company mamtam that they have -

a right to apply that dividend not in payment of that sum for which jt was
drawn, but entirely to the extinction of another sum whxch the common debtor

was owing to them.
. The Court found, ¢ That by grantlng the bond in quesnon, Mr. Rabert

*¢ M‘Intosh became bound - only factona nomine far his. brother John; and

‘¢ yemit. to the Lord Ordinary- to mqulre how far this was authorized or
¢ afterward homologated or acquiesced in by John, and consequently how
« far_the bond is binding upon and effectual against John; and upon the
« whole of this point to hear parties, and to do as he_ shall see cause: Fur-
«¢ ther, as to.the second objection to the interest of John Maxton, repel the
¢ said ob;ecaon ;zm/zlmter, angd remu to the Lord Ordmary to pxoceed accprd-
“ingly.” :
-The Court adhered to ‘the last pant of thls mterlocutor, after advlsmg are-
_ claiming. petition.and answers;.: But qtpon- adv_lsmg a-recliming petition for. the
Perth: Banking Company, against the first part-of the interlocutor as to the first
objection,; with answers, for the creditors of Mr. M¢Intosh, the Court, in con:
sideration of a letter produced from_Mr. Robert M¢Intosh. to his-agent at
Edinburgh :dated:.10th :Tuf;z 1772, in which, speaking of -the ‘foresaid cau-
tiomary ‘obligation; her says,: :asfar as relates to me, as ong. of those sureues,
** by virtue of the bond to that effect, sxgned by me for myself, and in name
« of mg Brother,” &¢. altéred their former interlocutor,- and found Mr.
Robert M‘Intosh personally« liable. ‘ ~
: A7 B
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A cautioner
must commu-
nicate to his
co-cautioner
the benefit of
any separate
security he
may have ob.
tained from
the debtor.
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It had been contended by the ereditors that this letter did not make the least
difference, as the letter had evidently been written by Mr. M’Intosh not re-
collecting the nature of the obligation, and he could never mean by writing this
letter to engage himself more deeply than he was by the original bond ; nor
indeed could he do so to the prejudice of his creditors. The Court, however,
seemed to think that the letter expressed what Mr. Robert M¢Intosh understood
was the nature of the obligation, and as his acknowledgment to that purpose
would render him liable, his letter ought certainly to have the same effect.

Lord Reporter, J. Clerk, For M¢Intosh’s Creditors, llay Campbell, A. Elfhinstone.
. For the Bank, V. Nairne.
D' C' '
1802. May 20 ~ MiILLIGAN against GLEN.

RoserT MiLLicaN of Nithbank, and David Glen writer in Dumfries,
jointly subscribed a bond (25th June 1781) for a cash credit-for £:300. Sterling,
along with John Ogilvie and John Muncie: The account to bekept'in the name
of Muncie.” Glen likewise received a joint letter from Muncie and Ogilvie,
_acknowledging that he was only cautxoner for-them, Glen, ‘besides this, ad-
vanced to Muncie #£100.

Muncie’s affairs having gone into disorder, he executed a deed (12th August
1785), for David Glen’s ¢ better security and more sure payment of the aforesaid
¢ sum-of #£100. Sterling penalty obliged for the same, and annualrent that may
“be due thereupon, in the first place, and for his being freed and relieved of and
“ from payment of the aforesaid sum of £300. Sterling penalty obliged. for the
¢ same,and interest that may become due thereon, in the second place; wit ye me,
“ without hurt or prejudice to my personal obligation above-wrxtten, the above-
< mentioned bond granted to the bank’of Scotlard, or to a missive letter grant-
s ¢d by the said John Ogilvie and me, of the date of last-mentioned bond, to
s the said Pavid Glen, but in further corroboration thereof, veluti accumulando
 Jura jurzbu:, to have sold and disponed that large tenement,” &c. This dis-
po‘smon is declared redeemable upon repayment of the above sums and penal-
ties. On 17th December 1786, the subject conveyed was sold for £511. 11s.
and Glen paid #£150 as his share towards extinction.of the cash-account; the
balance of which #£87. 5s. 11d. Mnlhgan was forced by thhgenoe to pay. (18th
February 1789).

He brought an action against Glen, as co.cautmner, for #£43. 11s. 11:d.
being one-half of the above loss, as well as fot the expenses of diligence used
against him.

Informations were ordered by Lord Stoneﬁeld (Sd February 1801.)

Milligan Pleaded :

The utmost extent of Glen’s obligation was not to pay one half of the bond
only; for he was bound with the others, conjunctly aud severally, to pay the



