APPENDIX.

| PART_ 1

INHIBITION.

1777, July 19.
Georce MONRO of POINTZFIELD, agazmt The Credrtors of Apam GorDON
S ~ of ArpocH.

' : No. 1.

In 1761, Adam Gordon, by a minute of sale, sold hlS estate of Ardoch to f\n ighiflf)ition
George Monro,, at a price of 30 years purchase of a; rental produced.. .The - Al to s:cﬁﬁzu;
rental was found to be in some respects erréneous, and the estate was much - preference, in
encumbered ; so that there came to be a submission for adjusting the amount S9uPettion
of the price, and a multlplepomdmg for dividing it. .. of the price -

Gordon executed a disposition in April 1765, and ‘Monro paxd oE pre- after sale.
ferable debts to a coasxderable amepunt, taking conveyances: - One of.the debts
S0 pald sup osmg it to be preferable, . was a sum of '#400, due to.a Captain ’
George Sut erland upon which he had used inhibition, against Gordon prior .
to the sale.—~Ubpon this and the. other, debts conveyed, Monro obtained.decree
of adjudlcatlon, on 29th January 1766 which was followed by horning against
superiors ; and’ upon 19th February 1766 Monre ‘was, mfeft upon a charter, of .
resignation, m execuuon of the proqlratory contamed in, the dlsposxtwn
mentioned. - i

‘In the mulnplepomdmg, a remxt was made to an ac;omptant to settle an
order of rankmg, which was done and reported. The busmgess lay over in this
state for some years. At last objectlons were given in by Maonro to-the ac-
comptant’s ‘report, by which creclltors whose debts had been: contracted - prior to-
Sutherland’s mhxbmon, and who ha.d Arrested .the; price in the hands of the -.
purchaser, were preferred -and, that mblbn;on ;was rendered entirely unavail- »
ing, as the prlce was exhausted by the debts so, preferred
" The Lord Ordmary (Elhock) repelled the‘ .objgctions, and approved of the.
report :
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The question was brought before the Court, in a petition for Moaro the
purchaser of the estate, as in right of Sutherland’s inhibition, and in answers
for the creditors preferred.

Argument in support of the inhibition. .

The inhibition secured the creditor resorting to tbat mode of diligence against
any sale of the dstate to his prejudice. The assignee, therefore, who followed
out the security by an adjudication, could not be disappointed by the sale, or
by arrestments consequent of the sale. Whatever objection te the sale would
have affected the late proprietor himself, must militate equally against his
creditors arresting subsequent to the sale. These could not be in a better
situation than he himself would have been ; and it is implied in all sales, as
in this it was particularly stipulated, that all incumbrances should be purged
before payment of the price: In reality, therefore, the sale could not take place,
till the inhibiting creditors, and all others who had done any diligence of
whatever kind, by which the lands might be affected, were satisfied.

It is true an inhibition is only a prohibitorydiligence, giving the creditor a right
to reduce posterior voluntary deeds, from which he could qualify 2 prejudice.
It has no positive and immediate effect towards transferrmg the property or

_possession of the debtor’s estate to theinhibitor—nor has it any retrospect against

prior creditors, who are notwithstanding at liberty to operate their payment by

- every mode of diligence known in law. Consequently, if the inhibiting creditor

cannot qualify any damage by any after sale, he will not be’allowed to reduce,—
because as he could derive no advantage, were he to prevail, he would have no
interest. This was what was found in the case of Carlyle against Trustees of

, Mathieson, ist February 1789, No. 44. p. 6971,

"Fhat. ease, although it has been cited in aid of the plea on the other smle is
in faet illustrative of the argument in favour'of the inhibition. It is stated -
only shortly by Lord Kilkerran, who 1S the report‘er of x‘t '1he c1rcumstances .
more at large were these : .

Gilbert Mathieson was proprietor of some houses in Lelth orrwhich he con-
traeted heritable debts nearly equal to their value, *“He- a‘I‘”' f]ad personal cre-
ditors, one of whom raised inhibition, but which was posterlor to his other con-
tractlons: - Soon thereafter he executed a trust-deed of all his eEects for be-
hoof of his creditors. Al of them led separate adjudicatians Wlth,m year and
day oft eacly othér, by which it is obvious they alt came to be frari . /zamz with,
the inlibitor. "Fhe Frustees sold the property for behoof of all concerned. The
inhibito# raised a reduction of- the'sale. Phe’ 'Irustees pleaqed in defence —
¢ The: pursuer ¢ould not better himself by the' reductlon, as the heritable cre-
ditors were. preferable to - hlm, and the personal creditors behoved at any rate
to- come in’figri: frassy with him in vmue of thelr ad_]udlcatlons The salé be-
ing for an adequate value, and the price in medza, no prejudxce \yhatever had
been done to theinhibitor ;- therefore he oughit ot to be mdulged in objecting
to the sale. Ifir were set aside, the subjects might perhaps not brmg so good
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3 price again.”’—In these circumstances, the: Court most properly assoilzied No. 1.
the Trustees. But the present case is entirely differenit;~ ' The inhibiting are-
. ditor has a substantial and clear interest to challenge the:sale, to the effect of
making good his adjudication of the lands, ard consequently securing his pre-
ference as an adjudging creditor, in comipetition with the other personal credi-
tors, who have no such diligente;-but have only arrested.the price in the hands
of the purchaser. In order:to this, it is obvious that the minute of sale must
be so far set aside as to give effect to the adjudication.” *There can be no room
for arresting the price, while the debt in question remains unsatisfied. The
arrestments used could only affect the price, but no price was due until the
fands should be freed of incumbrances. The adjudication was indeed used by
the purchaser himself, but that is of no importance. . He adjudged, not gua pur-
chaser, but in right of the debt, by means of Captam Sutherland’s assignation.
If Captain Sutherland was entitled to adjudication, so* was his assignee. Thus
did the debt in-question remain a burden upon the lands, which was clearly pre.-
ferable to the personal debts, upon which no diligence had been done prior to
the sale. - The challenge of the sale by the inhibitings creditor could com-
municate no benefit to the personal creditors, whose debts may have been con-
tracted prior.to the inhibition ; for an inhibition does not found a catholic re-
duction, as if proceedmg ‘upon the head of fraud, or of’ facdxty and lesion.
An inhibitor can go no farther than to reduce, so far as the deed is ta his'pré.
judice. He has no interest to proceed greater length... The minute of sale,‘
therefore, must remain good as to-every other creditar. . « .~
It has been saidy that the adjudication, being posterior’ to- the. saIe could
not bé effectual; the common debtor having been denuded. . But Gordon of
Ardoch was not denuded, by entering into a personal minute of sale. He re-
mained in the feudal right of the lands until after the adjudication was led. ‘The \
adjudication was led in January 1766, the purchaser was not infeft until the
February following. But thereis no occasion to insist on this'; for supposing
the fact to have been otherwise, and that the purchaser had been infeft be-
fore the adjudication was. led, still the inhibition remained effectual, and was a
legal ground for setting aside the sale. Thée effect of it never could have been
removed by a voluntary sale, or -any other posterior .act or deed whatever
of the common debtor, without ' payment.of the debt. To say that the
common debtor was denuded by the sale, is in other woords to say, that an inhibi-
tion may be defeated and rendered of .no avail whatever, by:the voluntary act
of @ bankrupt in selling his lands. A voluntary sale may be good to all other
purposes, but guoad the inhibitor is certainly not so. - It is reducible at his in.
stance ex capite inhibitionis, and he is entitled to adjudge the lands, as if no
sale had been made. Nor is it of importance whether the purchaser has been
-infeft or not. Quoad r}wcﬁthe purchase is illegal, and contrary to the judicial
prohibition contained in the letters of inhibition.  One purchasing notwith.
standing the prohibition, does so Jege /zrohzbente, and he knows the consequence,
50 B
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No. 14 vizi-so far as:theiinterest of k@ inhibiting creditori gars fhe: balé is wedusible ;
thavefore lie nevelri canibe Mfé)uphhthe mhximmg m‘mﬂmdr betpaid off and this
incwmbrante remdvedsd: souslisfy o seovotnl st Lo fsunstedns oo Ly

An inhibition strikes against hlirposbenbn whmtm'y righth oﬁrwhatever Kind,
whether onereps ok gratuitous,:and atl: rights ave.considéred as: voluntary; to
grant whiich there is no- prevous: specific obligationy siichias.can be madie efFec-
tual by way of processi: 8ée INHIBITION, Sdetod | v «f

-t is not enough to;say. that, this ssle-id .onerpiis;and ths pﬂce adequate 1—’1 o
support it against reduction ex; capite inkibitionis, it i$ necessary further to say,
that the intergst.of the inhibitonds not affedted-By: the sale, for;that he will still
draw according to his legal tighit by the inhihitiody as if the sale wasnot yet made,
If the interest ‘of. theiphibitar- would: bé afiepsed by a sale; and he consequently
may reduce it :m;,mﬁim Anhibitionisy, in: oxdevthat Hig niay attach the Jands and
secure his pajpment’ out; of tb.em, sirely ke st be preferatile to.a miere-per-
senal creditor; who has nio-irihibition, and‘hasidone nothing. to: attachthe lands.
See Tth January 1680, iHay, Na. 27. p: 6959, Bankton, V. 1. p. 196: Ersk.
B. 2. T\ bLo§:2¥i, . These zmthoritdes show that & chaileng@ a#. capite inhibitionis,
though in’ the: form:of*d steduction, s ih-reality ro other thait a-deelarator that
the inhibiting lereditorshall have the same. dccess:to affect theclands;.as if po
posterior deed tiad been:granted. Captaih-Suther]and, then; oz the pursuer in
his right; had.no occasion: to-arrest ‘the price,. mor; would that have been: the
proper mode of proceeding. - He had a right to adjudge the.lands and to hold
the sale as null ex capiteswhibitionis ; not because the price was. inadequate, or
the sale unfair; bet because it was made .d/zﬂi‘n inhiditidne ;iof sbhieh cirdumstance
he was -entitled' to Avdil hitmself-in competition. with:: other personal “creditors,
who had neglecbed the: saime steps of diligerice:-

~ The prlce is--pt i, medio, in the fpresent caselin the. same sense!in. Which it
was so in the case-of Mathieson aboy¢ mentioned . Ther¢ theiinterest of parties
was not, varied byithesale. : *Here the-arresting-eraditats are Contonding to.be
entitled: £ exhauatritto the prejudiceriof, the inbibitgrs. M ahe pleacef: the ar-
resting 'creditors; vterd: good; the conséqirenice would be that.p debtor-might.at
pleasure at bivy time disappoint inhibitions, by mbkihg a-privatesale, and giviag
notice to fakourite creditors to agrest. the pricee—or even: withiout arxestipent, he
might.sell to a pgstponed ayeditor, who haying the price:in his hand,:might set
it off against-his-debt by the"simple opératimh of lcobmpedsation of -iretention.
"Thus-would mhibmon, 5O easdy fmstnated be the xhost mept and idle. of all
diligendes. * Lon ol i

The case'is-not alteréd by the consxderaﬂon, that after a minute of sa}e is
eateted into the: price’ becomes ‘moveable, dnd: descends:to. executors: - The
present:questidn” neither regards the seller’s interest in-the price, nor'the pur-
chasér’s obligation to pay iit:* The adjadication mustibe gdod against the lands,
whether the price was beritable or movedble. The claim of preference founded
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confhe thibition goes to. ﬁhe,hnds theme]:ves, and.@rthmpme oalsu amommg
in place ofiihedands. i nh e e e 3 e i

. The: process of nmhqﬂepqmding Wﬁﬁ hraughwhdbm the. adjudttatm was
leti itpods thie :inhibitiony from wlienice.it:-has been arigued, that, the riiatter hav-
ing 'Been: rendered kitighows;. prondentd Uite nitil:innovamdom. . But this maxim can
Tave no:application in/ thiedpresent oquestion yegardingithe: effect. of an inhi-
bitions: ‘Uan inhibition msy-be defeited: by>a'saley thewl arresters; of s the price
will garey ity and aw inbditorwill beieytout. Bur-#dn inhibitor’s/interest re-
‘mains pntire notiithstanding of a sale; and may be rendéved effectualat any time

by an adjudication, then certainly this adjudication. .cammot .be prevented by

means-of the: purehasex: rmgmga process mf muhzqnlcpomﬁm'tg~(5 of any other
process whatever.” iz ¢ i o §onteve o elh e b v
- Argument for th@ credmrs, agumsmtha mhxbmom 5o '
“The adjudication was-yfusditus void and nullj and- animepﬁ dﬂ;gance at the
- time it was led, because Gordon of Ardoch wasat: theitithe, denudedy 11tk July
1637,'Robertéon against Brown, No. 64, p::2820f; @mith against Hapburn, 2d
" March 1687, No. 47. p. 2804; 26th February 172, 8titling,: Now 69x: p. 2831,
 An inhibition: does: not iftio, Sure woid » sale; bubds citdy.p groubsd for-viiding
it, and the sale’is in alf" vespddts 16/be held eﬁfecmwl; till the date of the decrée
reéuémg it.. “8ee Crichton, Mo, + 11 p; 7050, " Now;tHeinhibitor oughit not
t0 be permitted to plead that he has siuiferedzpreyudﬁoa;m-ﬁorwhy did not he or
his cedent immediately. on-the sale arrestthe.prids. B 'thenefove be be dmsp-
pointed, that is the consequenice of his dwn mgﬁgences SENHET R
" Itis not by the sale that- the inhibiting ¢vediton boffer ipwé]udﬁce\ Nothmghap-
pened by the $ale except that- Ardoch’s whol‘e dﬁe&xtbrs,d(mmé of whewn hatt-done
any previous diligence for appropriating- theestaté-toith)eme;elves,)behmedk, for
that purpose, to apply themselves to the pmper 'difigence against a rhioveable
estate, in ‘place of that. agamst an heritable ‘one: -~ The haw was equaliy epen to
them all in the one case’4s in the other. -‘The inkibiérthen cannotszy he suf-
fered’that injury by. the sale, ‘which’ hasa&-isénmliy from his. own; neghatt of the
proper’stép to secure I‘lffnselfa préferentel vibiiprrdsatlent,t ' 13 oni i
The citcumstafice thit HE S e purelinset ikl who isc pleadmg t;bag n
virtue of an iihibition the sale’is mﬂl crugm tb *fbu?idrmmmg personal excep-
tion against him. S Zeieh{s B SRR & RN
If an inhibitor sqﬁ'er another credltov to adludge year and day before him,
that creditor becomes preferable ; Stair, B. 4. T 50 § 28 Baukton, V. 1.
p. 196. Inhibition then may be rendered ineffectual by sosterior diligence
upon pirior debts.  This is totally adverse to the idea of an inhibition being ‘an
incumbrance on the lands. In that view, no posterior diligence or infeftment,
in implement of a.prior persomal obligation, comld defeut it; which it can-
not be disputed may be the kase. If an inliloition were any incumbrance, and there
were a variety of inhibitions to an amount in whole exceeding the value of the
estate, without other diligence, a ranking of inhibitions would take place on a
50 B 2
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sale, and the first would be preferable, a thing unknown in the law of Scotland.
An inhibitor cannot even rank with an adjudger, against whom his inhibition
strikes, but can’ only draw back “from him his proportion of the sum which
that creditor draws, in the same way as if that creditor was not in' the field ;
and if he would draw nothing, although that creditor were not in the field, he
draws nothing from him in consequence of his inhibition. If then an inhibi-
tion is not an incumbrance, which!must ez all events be purged, but may be
cut out by poste'rior diligence upon prior debts, the claim of preference in
the present case is void of foundation, and the ranking must proceed upon the
footing of the arrestments.

The case figured on the other side, of a debtor privately sellmg his estate to
a favoured creditor, or giving private information of a sale to certain creditors
that they may arrest, supposes fraud, and fraud is an insuperable objection
to any transaction’ whatever ; but sales will not be reduced, merely because it
is possible to commit fraud in them.

Fraudulent schemes may be figured for preferring an inhibiting creditor, as
well as'any other. " If, for instance, it be true that an inhibiting creditor after a
sale is entitled to a preference to other creditors, prior as well as posterior, al-
though if the estate had remained unsold the prior creditors to the inhibition
would have been at least equal, if not preferable to him; the consequente might
be,that the moment a man knew himself to be bankrupt, he might desire a fa-
vourite creditor to use inhibition, and proceed instantly to sell ;his estate, by
which the inhibition would obtain a preference over the whole creditors: In

short, it is possible to figure the commission of fraud in every transaction

among men ; but this is no reason for setting them all aside. If there is evi-
dence of positive fraud having actually been committed in a particular case,
when the tramsaction is annulled no one is entitled to complain.

The decision of the Court was as follows : (19th July 1777.) ¢ The Lords
< having advised this petition with the answers thereto, and heard procurators,
< they. find the petitioner as in right of Captam Sutherland preferable upon his
« inhibition, and that he is entitled to retain the sums contained in the said
<« grounds of debt, and that the other creditors fall to be ranked in their due
« course upon the remainder of the price and interest thereof, and remit to the

¢ Lord Ordinary to proceed accordingly.”

Lord Ordinary, Elliock. For the Petitioner, Zlay Camphell. For the Respondents, Chas. Hay.

w. M. M.

= * See particular reference made to this case in the deliverations on the Bench
m the case of M¢Clure and Others agamst Baird, No. 3. APPENDIX,
ParT L. woce COMPETITION.



