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‘of what he owed him ; and as the law was at that time underftood to ftand, Hall No 208.
was advifed that Richardfon’s own right being perfonal, he was effe&uaﬂy de- {:'}zefﬁ fecond
inuded by the difpofition ; and accordingly, without ufing the precaution to ob-- fguztvl:g’i}
‘tain himfelf infeft by the fuperior upon the adjudications, he entered into poffef. infftment.
fion. But the memorable decifion between Bell of Blackwoodhoufe and Gart-

thore * {upervening in 1737, Jofeph Shaw another creditor obtained. from Richard-

fon, in 1740, a difpofition to the fame fubjed¥s, and obtaining himfelf infeft upon

the adjudications, and thereby acquiring a preference to Hall; as-the law now is

fuppofed to ftand on the footing of that decifion, parfued an altion. of malls ar{d.

duties.

Gabriel Hall for his defence purfues a redu@ion of Shaw’s right on the a&

¥696 ; on this ground, That Richardfon was notour bankrupt at the date of the
-difpofition te Shaw ; the relevancy whereof was contefted by. Shaw on this

ground, that his preference to Hall did not arife from his difpofition : from
Richardfon, to which Hall’s difpofition as prior was preferable, but from his in-

feftment from the fuperior. That being the cafe, his infeftment was not redu-

cible upon the a& 1696y as the Lords found. January. ¥734, Credu;ors of Scott of

Blair contra Colonel Charteris, infra b. 2.~ = .

 Answered, That it might be true, were Hall's- allegéance no other than that_
Richardfon the common debtor had become bankrupt within. 60. days of Shaw’s
infeftment, the cafe would-not fall-under the aét 1696, as that infeftment flowed
.not from the common. debtor ; and ne more is determined:by: that decifion. ~ But

here the allegeance is, that the commmon debtor-was bankrupt at the date of the
‘difpofition to Shaw, which difpofition. to Shaw, Hall the firft difponee was, as

ereditor to the granter upon the warrandice, entitled .to reduce..on the a& 1696,

and the difpofition to Shaw being reduced, the. mfeftmf:nx obtamed upon the aa~
pdlcanons fell of confequence:. .

Whlch the Lorps * fuftuined, and ﬁmnd the reduction competcnt ?

' Fol. Di¢. v..3. p. 57 Kzlkerran, (BANKRUPT) No 7. p. 53.
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1783. November 19.. , :
JamEs R(}BERTON»BARCLA& against Wirttam LExNox.

S No 20q,.
Mz RoserToN of Bedlay, in July 1448, granted an heritable bond ts Mr A® ‘:‘ﬁffs;?
Lennox of Woodhead, a creditor of his. Seme time afterwards, Mr Roberton e fucible un-
contracted debts to Mr Robertfon-Barclay, and othérs. - ,;;g'fh:é}he,
Mr Lennox did not take infeftment on his fecurity, till 28th May- 1779, and. :%‘l‘c‘fl‘:

withinlefs. than sixty days from. that date, Mr Roberton was: rendered a nofour  proceeded

was: an-
bankrupt terior to the -

In the ranking of Mr Roberton’s creditors, M. Robertfon-‘Barclay right of the

creditor

Objected to Mr Lennox’s intereft:: The bond and’mfeftment fall .under the chaliengiog. .

#* Rem. Dec..v. 2: py 15, woce COMPETITION: -
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fanétidn of the flatute of 1696, and are null ; the latter having been taken with-

in siwty days of the grahter’s bankruptcy, as defcribed in that ftatute. Fer, to

ufe the words of the law, ¢ all difpolitions, heritable bonds, or other heritable
¢ rights, whereupon irifeftment may follow, granted by the bankrupts, fhall only

-« be'réckoned, as to this cafe of bankrupt, to be of the date of the fafine law-
-¢fully taken thereon.’ In the cafe of nova debita, it is true, the Court have of

tate determined, that fafine following within the rixty days on a fecurity prior to

“that period is-valid ; but the novum debitum would have equally fupported the in-

feftment, though the fecurity itfelf had been pefterior to'the commencement of
the ftatutory fpace: And thus the diftinction of that cafe from the prefent is ap-
parent. - Nor is it of more importance in this argumrent, that the debt of the
cteditor'challenging had not been contracted when-the fecurity wias given ; the

-enactment niow recited being exprefsly calculated to guard: creditors from the ef-

fe& of ‘latent rights, the publication of Wthh indue time, by infeftment, would
baveé apprifed them of their danger.
... Anpwered : The act of Parliament in que{’aon, as being of a correétory nature,

’.ou:ght to beinterpreted -with frictnefs. Its declared purpofe is, to prete@ credi-

tors ¢ againft fraudulent alienations made in -their-prejudice 3’ a defceiption not
at'all -applicable to deeds done before their -debts exifted. -If then the ftatute in

genéral have no-relation to fuch anterior alienations or fecurities, ‘it is plain that
- ithe claufe-above quoted. is to be underftood only in.reference to thofe deeds which

‘are {ubfequent to the right of the creditor whobrings.the-challenge. - The ftatute,

-as was fhewn in-the cale of Mrs Roberton*, is. not. calculated, ner was it defign-
sed, to prote creditors againft latency ; :but if -its:tendency had heen fuch, nova

debita, as well as earlier :debts, would have fallen under it. -Accordingly, the

-contrary doctrine is not fupported by any decifion of the Court.

The Lord Ordinary reported this queftion to. the Court, 'when
Tue Lorbs, difregarding the diftin&ion pleaded by Mr Lennex, * fuﬂamed

‘the objeion to-the claim of preference made upon the ‘heritable bond of relief

in his favour, fo far as the debts of the ob_;eéhng creditors were contraCted prior
to the date of the sasine)

‘Reporter, Lord dnkerville. ~ For Mr Lennox, flay Camplell.  Alt. C..Hay. - Clerk, Homa
Fol. Dic. v.-3.-p. 61. "Fac.tol. No 123. p. 195.

# Spottifwoeod againkt- Robertfon Barclay; infre 4 . (No 221.)



