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to the shipmaster, were again placed in the possession of their owners, along
with all the rest of the goods ; that hogshead included which was not brought
ashore till after the missives were exchanged. It was in Messrs Buchanan’s
own cellars that they were lodged; and the circumstance of the revenue-officers
taking charge of them there, cannot be imagined to have placed them in the
custody of a third party. There was tlien, in fact, no .delivery ; neither could
it, with justice, have been required, sipce ‘the cause contracted for, on the o-
ther hand, was precluded by the bankruptcy of the purchasers. Not only, in-
deed, the price could not be paid, but even the stipulation of previously grant-
ing bills was not complied with. Since, then, no delivery has intervened, nor
any title been created for claiming it, the property ifl question still remains
with the purchasers. ) -

The cause was reported by the Lord Ordinary ; when the Court seeimed to.
approve of the defender’s argament. At the same time, it was

Observed on the Bench ; Even though delivery of mioveables has been made
in consequence of a sale, the seller, if by any lawful means the subjects sold.
have come again into his possession, is entitled to retain them until he is secar-
ed in the price. In heritage, if after the execution of a minute of sale, the

-purchaser shall become bankrupt, the seller is entitled to refuse implement on. -

his part.
Tue Lorps assoilzied Messrs Buchanan.,

" Reporter, Lord Gardenston. For the Factor, Morthland. Alt. Wilson. Clerk, f{ome»
S. : Fol, Dic. v. 4. p. 251. Fac. Col. No 196. p. 309,

*.* This case was appeai‘ed.

Tue House of Lorps, 11th April 1786, “ Ordered that the appeal be dis..
missed, and the interlocutors complained of be affirmed.”

a

1786. [February 7.

CHARLES SALTER 4gainst The Factor en tlie Sequestrated Estate of:
Krox and Company..

On 13th-December 1785, Charles Salter paid. to Knox.and Company L. 63.
Sterling, as the price of sixty bolls of malt, to be afterwards delivered. )

On 2d February following, Knox and Company gave notice to Charles Salt-.
er,.that the stipulated quantity of malt had been then. measured and set apart.
for him. T

A few days after;. however, Knox and. Company stopped payment. The-
factor on their sequestrated .estate took into his possession the whole malt found.
in their warehouses ; and Gharles Salter petitioned. the. Coust of. Session, that.
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the sixty bolls, for whnch he had paxd mlght as hlS property, be dehvered up
tohim. He . N e
Pleaded ; The actual dehvery of moveables from hand to hand is not in
every case essential fo. a’ transmiésion of the. propéi‘t}‘ “Where the pr:ée has
been paid, or even ubi fides. habilaést de pretio, it has beew found, that any act,
expressive:of the seller’s design to divest hirhself;’ is- stﬁcient for this purpose.
Thus:even symbolical delivery has béen ‘spstiined,” ini 2 question with one who
bad «afterwards attamed the natural’ péssdsxon 3 1962, Gray contra Cowie ;- 5 See
ArpENDIX. " And, in epréss« ‘térms, it has. been “decided, that the wexghmg
outof fungibles, whether she price has been’ pa?& o ‘fiot, ‘Was equlvalent t6an
imimediate: surrender of. the pro?pérty, 27th _]fﬁly 17f3> ‘Mam contra Maxwel‘I
No x#. p. 9124 '
-siudnswered i “The gencral rule‘of Taw 1s urfdmib‘t@&‘ "tha’c “Traditionibus, non
‘modis phstis,: domiria. rerum'trang‘é‘mniur 1t is" “troe,? xtl‘r&tt in" sEecxal circum-
strandes-our: customs - have intidfuced Certaint’ tﬂ8de§‘“oi’ symbolical tradmon
sihereid soniething else is delivered as represénting “tHe s{rbjédt mtendcd to be
conveyed ; Erskine, B. 2. Tit. 1. § 19. Itis likewise trug, that de’hvgry may
be seffiected without-the personal ‘intervéntion of xRET ¢ pﬁréhaSer as”in the in<
staners veferred to; of - goods weighed out in the' pﬂbﬂtf officéi to the pulcl‘aser s
wife," audaftem'ards maiked with the initialsof his n‘ame 3 in which case "é’g
well: aslinthose where symbohcal tradition is alloWed thid Seiler ‘has'no longgr
any.power -over the subjectst sold: + The present case, however, is yery dxﬁ'erent.
Thatno" symbolwa?l Seradition’ tok ‘place, must Be admxt,ted It is eq

,,,,,

phiiny thaiino detudl delivery wabimade,  eitler to' the' purc,has r, or.to any. one

in his behalf. The goods stxll remained as before, in e “Clstod: , and under'

the admu@tr\gmm gf. the original-owners. -They migheishave bedn, by volun-
tary convemce,rtmmferqu ta a-third;party:;. thejimight have been attached
by pomd’mg at the suit of individual credltors, and the sequestration which

followed gave to the whole cie€ditors a Tight equally broad.
The Court were unanimous 19 pgqu;mg“th;.}claw It fras. Qhserved by ong

........

of the Judges, That a purchaser had indeed an equitable claim to goods of

Awhlch he hag paid the price; . bay-howemat equetyameylaftord relief; by wadbing
what ha.s been xllegally done; Jgp §aBROS; AR A quastiod bridh third . parties, : suph

ly the WARL. of these, things | wbmh, shough seguirel rbywhe law, ~have been
feft yndone. o -

“T'ne Lowps 1 refused the petmon

* Tor the Petltioner, .Dean of Fam/{y. ;' _:J,, A&}; M'aclaurm. ] N
c o Fol Dgc. U 4., p 254 11‘% Go} Np 236.. p. 301 .
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