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at the date of the infeftment, upon that part of the act 1696, c. 5. which annuls
¢ infeftments in relief or fecurity of debts zo be contracted.’ '
‘Fre Lorps, in refpe@ this was not an infeftment in relief or fecurity, but an

abfolute difpofition to the property, fuftained the fame to the extent of the debts-

due by Jamiefon to Niblie, at whatever time contracted.

Reporter, Lord Justice Clerk. A&. Ogilvie. " Alt. Nuairne. Clerk, Home. -
Craigie. : Fol. Dic. v. 3. p. 58. Fac. Col. No 33. p. 54-
s ——

1788. Fanuary 16. ,
GroroE PIcKERING against Swits, WricnT, and Gray.

James Kine granted to Smith, Wright, and Gray, bankers, an’ heritable bond
for L. 2500 ; on which infeftment was taken. They, on the other hand, by a
{eparate deed, acknowledged, ¢ that they had not then paid thé above fum ; but
¢ that the bond was intended 3s a fecurity for fuch payments as they already had

¢ made, or fhould thereafter make, during the currency of a cafh-account which
¢ they had opened in his favour.’ - ‘ ‘ '

King accprdingly received from time to time confiderable fums ; but having
afterwards become bankrupt, and difponed his eftate to Pickering, as truftee for

his creditors, the latter inftituted an adion for reducing this heritable fecurity ;
and ‘ _ o |
Pleaded : By the ftatute of 1696, cap. 5. it is enacted, for the prevention of
fraud, ¢ That any difpofition, or” other right that fhall be granted for hereafter,
¢ for relief or security of debts to be contrabled for the future, fhall be of no force
¢ as to any fuch debts that fhall be found to be contracted after the sasine or in-
¢ fefiment following on fuch difpofition br right.” The fecurity in queftion having
been evidently granted for a debt to be contra@ed ¢ for the future,” if it ever
was to exift at all, comes direétly under the words of the law : So that it is need-
lefs, while the expreflion is thus unequivocal and clear, to enquire, whether fu-
cure debts, altogether indefinite, may have been more efpecially the obje¢t of the
ftatute. 1houghin thefe the danger of fraud might be greater that in definite
debts, the language of the enactment proves, that it was apprehended to exift in
both. Accordingly, the Court having applied the ftatute to indefinite debts, in
the cafe of M¢Dowal contra Rutherford, No 210. p. 1153. applied it equally to
fuch as were future, though definite, in that of Kinloch contra Dempfler, 13th
June 1750, Rem. Dec. v. 2. p. 233. voce RicHT in SECURITY. -

" Answered : Prior to the fatute, it was ufual to give infeftments in fecurity of
all debts to be contracted, and of all cautionary obligations to be incurred in fu-
ture. By means of thefe, not only perfonal but real creditors, whofe rights were
Lofterior to thofe infeftments, could be poftponed at pleafure : A prafice of a
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fraudulent tendency, and as fuch mentioned by Lord Stair, in 2 padage; (b..2..
tit. 3. § 27.) where the cafe of the Creditors of Langton * is referred to as an:
example, and which is thought to have given occafion to the a® of Parliament
quoted. But the prefent fecurity, on the contrary, was made for repayment of a.
{pecific debt, being the balance of a cafh-aceount, not exceeding L. 2500 ; the
onerous caufe for granting which fecurity exifted from the time when the defen.
ders agreed to pay fo much money. If the records were infpected, the eftate
would appear burdened to that amount ; but it is difficult to conceive how credi.
tors could be thus enfnared, or how any lofs could ever refult from the difcovery
that in fact the burden was of no lefs extent.

Replied : The mere promife to advance money is of no fignificance, as it could:
not afford ground for an adion of damages.

Ubserved on the Bench : So falutary an enad@ment ought not to be narrowed.
in its conftru&tion. Far from introducing any innovation, it does no more than.
confirm the doétrine of our feudal law. The loan of the money was efféntial to.
the conflitution of the right in queflion. But it is abfurd to conceive. this right.
continually fluctuating between exiftence and non-exiftence, according as the-
money, during the currency of the cath account, thould have been paid, repaid,.
and paid again ; the creditor being of courfe the vaflal one day, the next not fo,.
the third a fecond time vaflal, and {o forth. ‘ -

TrE Lorps {uftained the reafons of reduction of the heritable bond, fo far as
refpected the fums advanced pofterior to the date of the fafine thereon. '

Reporter, Lord Stonefield, A&, Dean of Faculyy..  Alt. Blair.. Clerk, Home..
Stewart. Fol. Dic. v. 3. p. 59. Fac. Gol.. No 14. ?- 25.
' ~—E——

1789.  Fuly 30. -
CrEepITORS Of SIR Jamzes DuNBar, against SIR GEORGE ABERCROMBY.

I autumn 1774, Sir Robert Abercromby, the predeceflor of Sir George, hav-
ing agreed to advance L. 5000, on 20th December enfuing, to Sir James Dunbar,,
upon a {ecurity over his eftite ; an heritable bond for that fum was executed in
the month of O&ober, and in November infeftment followed. The bond and
the inftrument of fafine were depofited in the hands of a perfon who was the
man of bufinefs of both the parties,

‘T'he money was advanced at different times until {pring 1775, when the fum
of L. 5000 having been completely paid, the heritable fecurity was delivered up
to Sir Robert Abercromby.

In a competition of Sir James Dunbar’s creditors, it was objected, That as this
money had not been all advanced prior to the date, either of the bond or of the
infeftment, they being fo far a fecurity for a future debt, fell under the fan@ion
of the ftatute of 1696, cap. 5. And in fupport of the objection it was

* See No 11. p. 33. and No 146. p. 1054, Sz alfo Commrnox and Base Inrrrrmexte.



